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The Venie Congres International de l’ An- 
thropologie Criminelle ‘passed the following 
resolution at its meeting, September 9-14, 
1901, at Amsterdam: ‘‘The , members 
of the fifth International Congress of 
Criminal Anthropology are in favor of 
the establishment of psycho-pbysical lab- 
oratories for tbe practical application of 
physiological psychology to sociological 
and abnormal or pathological data, es- 
pecially as found in institutions for the 
criminal, pauper, and defective classes, and 
in hospitals, and also as may be observed in 
schools and other institutions.’’ This 
congress consisted of most distinguished 
jurists, medico-legalists and scientists, rep- 
resenting the highest authority of Europe. 
It meets once in five years. 

In our country, up to the present time, 
four national and fourteen state medical as- 
sociations, and vhree city academies of med- 
icine have passed the same resolution, with 
definite reference to the immediate establish- 
ment of a national laboratory for that pur- 
pose, to be under the supervision and con- 
trol of the department of the interior at 
Washington. We earnestly commend to bar 
associations and to members of the bar in 
every state of the Union the same interested 
consideration of this important question. 
Now that it has been clearly made evident 
that imprisonment nor even the death pen- 
alty is sufficient to deter the criminal man, 
it is clearly the duty of public-spirited citi- 
zens, and especially members of the bar, to 
whom the people properly look for guidance 
in such matters, to seek diligently to promote 
every legitimate attempt toward the solution 
of this most difficult and most important 
problem. 


-_— 





The suggestion has been made, and is being 
quite generally advocated, that congress be 
asked to make an attempt to take the life of 
the President of the United States treason. 
This suggestion is made in ignorance of the 
law. We madenocomment on it, however, at 
the time it was first made, because we believed 





it to be merely a product of the excitement 
of the hour. Since then, however, reputa- 
ble law journals and a political convention 
in the State of Rhode Island have formally 
adopted the suggestion. 

Treason against the United States is 
unique in one particular, it is the only crime 
defined by the constitution. Article 3, sec- 
tion 3, says: ‘‘Treason against the United 
States shall consist only in levying war 
against them, or in adhering to their ene- 
mies, giving them aid and comfort.’’ Treason 
is the highest and most infamousof crimes. 
Its punishment is most ignominious and se- 
vere; its stigma being worse than deatb. 
For this reason, undoubtedly, the wise 
framers of ihe constitution thought best to 
define it and place it within limits beyond 
which it could not be extended. Otherwise 
in times of great political or other national 
excitement, one factiou, in power, might 
make certain acts or insults of an opposing 
faction treason, however innocent might be 
those acts of any of the essentials of treason. 
Congress, therefore, has absolutely no right 
or power to restrict, extend or otherwise im- 
pair the constitutional Cefinition. That ques- 
tion was firmly settled by the supreme court 
in the early cases of United States v. Great- 
house, 2 Abb. (U. S.) 364, and United 
States v. Hanway, 2 Wall. Jr. (U. S.) 139. 

In the United States the leading case upon 
the essentials of the crime came up in con- 
nection with an alleged scheme of Vice- 
President Burr to concentrate an armed 
force at New Orleans and establish a south- 
western confederacy. Burr was indicted and 
tried, but the jury found him not guilty. Jy 
re Burr, 4 Cranch (U. 8.), 469. Bollman, a 
confederate, was also arrested but was dis- 
charged on habeas corpus by the supreme 
court. Ex parte Bollman, 4 Cranch (U. S.), 
135. In this case Marshall, J., said: ‘‘A 
combination or conspiracy to levy war 
against the United States is not treason, 
unless combined with an attempt to carry 
such conspiracy into execution ; some actual 
force or violence must be used in pursuance 
of such design.’’ In the case of United 
States v. Hoxie, 1 Paine (U. S.), 265, it was 
held that a resistance of the execution of a 
law of the United States accompanied with 
any degree of force, if for a private purpose, 
is not treason. To constitute that offense, 
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the reason or object of the resistance must 
be of a public or general character. So alsoin 
United States v. Prior, 3 Wash. (U. S.) 234, 
it was held that going from the British 
squadron to the shore, for the purpose of 
peaceably procuring provisions for the enemy 
did not amount to an act of treason, as this 
conduct rested in intention, which is not 
punishable by our laws. These cases are 
cited to show how jealously the supreme 
court has resisted any enlargement or re- 
striction of the crime of treason, even by 
construction ofthe courts. 

It is very evident, therefore, that an at- 
tempt to take the life of the President of the 
United States cannot be made treason within 
the definition of the constitution, and that 
congress has absolutely no power to enlarge 
that definition so as to include such an act 
and made it treasonable. Whether it would 
be wise to amend the constitution for this 
purpose, is, at least, doubtful. That this was 
not a case carelessly overlooked by the 
framers of the constitution is made very 
evident by an examination of sec. 3, of 
article 3, of the constitution. Notice first 
the careful choice of words in defining the 
crime ; second, the wise provision for proof 
on sufficient testimony ; and third, its limita- 
tion on congress in relation to the kind of 
punishment to be prescribed. These facts 
show the care with which this subject was 
considered and the importanee which was at- 
tached to it. But, further than this, the use 
of the word ‘‘only,’’ limiting the statement 
of what acts should constitute the crime 
of treason shows a deliberate judg- 
ment to exclude every other act that 
might possibly be construed to be treason, 
or which in other countries might by custom 
come within that term, and to settle abso- 
lutely, as far as this country was concerned, 
the exact boundary of this most infamous 
crime. Treason in a free country is neces- 
sarily limited to the very acts which define 
it in our own constitution. If it goes be- 
yond that it clothes the offices and officers 
of government with a false sanctity like that 
of kings and emperors which is destructive of 
all principles of democracy. Neither would 
it be any deterrent tothe crime it is pro- 
posed to check; on the contrary it would 
serve only to fan the flame of discontent by 
showing a tendency to follow in the foot 





steps of monarchical governments. The 
president must be one of the people, he must 
mix with them; he must be accessible. If 
he must, by constitutional fiat, be clothed 
with a false sanctity and placed on a pedestal 
out of the reach of the common people, be- 
cause he cannot trust his life in their hands, 
there is an end of Republican government 
and a return to monarchical principles. We 
have absolute confidence, however, in the 
ability of the American people to correct the 
evils of anarchism and its teaching without 
uprooting their own constitution or the safe- 
guards of Republican government. Better 
let the tares and the wheat grow together 
than to destroy the wheat with the tares. 








NOTES OF IMPORTANT DECISIONS. 


EVIDENCE—PHOTOGRAPH OF SIGNATURES AS 
EvVIDENCE.—Whether photographs are admissi- 
ble in evidence is now well settled in the affirma- 
tive. Considering the general accuracy of pho- 
tographic reproductions it would seem that there 
could be no more objection to their introduction 
than to thoseof letter-press copies which are so 
generally used as evidence. In the recent case 
of First National Bank v. Wisdom’s Executors, 
63 S. W. Rep. 461, the Supreme Court of Ken- 
tucky held that where the signature of an instru- 
ment was in question, the signature in contest and 
certain genuine signatures of W having been 
enlarged and reproduced by photography, the 
photographs were admissible in evidence, after 
proof by the photographers of their accuracy. 
The court said: 

‘“‘Appellees had the signature in contest and 
two other signatures of the testator, one at the 
foot of acheck and one on the back ofa note, 
both clearly genuine, enlarged and reproduced 
by photography. These photographs were ex- 
hibited to the jury after proof by the photogra- 
phers of their accuracy. Appellant complains 
of the admission of the photographs. But they 
were only a more enduring form of exhibiting 
the signatures to the jury as under a magnifying 
glass. Such evidence has often been held com- 
petent. Luco v. U.S., 23 How. 541, 16 L. Ed. 
545; Marcy v. Barnes, 16 Gray, 161,77 Am. Dec. 
405; Eborn v. Zimpelman, 47 Tex. 503, 26 Am. 
Rep. 315; U.S. v. Ortiz, 176 U.S. 430, 20 Sup. 
Ct. 466, 44 L. Ed. 529.” 


PARTITION—TITLE AND INTEREST CONVEYED 
BY VOLUNTARY DEEDS IN PARTITION.—Some 
perplexing questions often arise on voluntary 
partition of lands, especially after marriage of 
one of the tenants in common before partition. 
At the time of partition and the passing of the 
deeds separating the interests of all in common 
to interests in severalty, does the marriage of 
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one of the tenants in any manner affect her in- 
terest? This question arose in the recent case of 
Palmer v. Alexander, 62S. W. Rep. 691, where 
the Supreme Court of Missouri held that where, 
after deed is executed in partition to a single 
woman, she marries, and another deed is subse- 
quently executed to correct a defective descrip- 
tion, naming the wife and her husband as gran- 
tees, the husband acquires no right by the entir- 
ety, but only the right to which he is entitled as 
husband. ‘he court said: ‘*The precise ques- 
tion here involved has so recently been ex- 


haustively examined and decided in an 
opinion by Brace, P. J., in Whitsett v. 
Wamack (Mo.) 59 8S. W. Rep. 961, that noth- 


ing more remains to be said upon the subject. It 
was there held that a voluntary partition conveys 
no new title—makes no degree. It only adjusts 
the rights of the parties to the possession. Each 
does not take the allottment by purchase, but is 
as much seised of it by descent from the common 
ancestor as of the undivided share before parti- 
tion. Alln. Partit. 124. The deed of partition 
destroys the unity of possession, and hencefor- 
ward each holds his share in severalty; but such 
deed confers no new title or additional estate in 
the land. 2 Bl. Comm. 186. * * * The title 
being already in him, the deed merely designated 
his share by metes and bounds, and allotted it to 
be held in severalty.”’ 

LETTERS—MISTAKES IN DELIVERY—DAMAGES 
FOR RETENTION. — Revised Statutes of the 
United States, sec. 3892, provide that any person 
who shall obstruct the correspondence of another 
sball be punishable by fine. Whether this statute 
also gives a right of action for damages was never 
definitely decided until the recent decision of 
Cohen v. Cohen, 63S. W. Rep. (Texas, 1901,) 544. 
In this case plaintiffs brought suit on account of 
their failure to consummate the sale of certain 
real estate alleged to be owned by them in Hous- 
ton. ‘bey averred, in substance, that appellant 
gota letter from the post office at San Antonio 
addressed to appellee, A. Cohen, containing in- 
formation with reference to the proposed sale of 
the property, and that appellant negligently re- 
tained possession of the letter for several days, 
and in consequence of which appellees were un- 
able to comply with requests made upon them in 
the letter, and asa result thereof the proposed 
purchaser refused to buy the property. ‘The case 
was tried before a jnry, and judgment was ren- 
dered in favor of appellees for actual damages in 
the sum of $700. The court held that defendant was 
liable for damages sustained by reason.of plaint- 
iff's failure to sell certain property which would 
have been sold but for the negligent retention of the 
letter. The reasoning of the court is that the stat- 
ute, though penal, imposed upon defendant a duty 
not to interfere or obstruct the correspondence of 
the plaintiff, and on breach of this duty he was 
liable for damages proximately resulting there- 
from. This rule, however, is not applicable to the 





postmaster-general. He is not responsible to 
third persons either for his own default or that 
of his deputies. The deputies, however, are an- 
swerable for their own negligence or that of their 
subordinates for wrongfully detaining a letter. 
Dunlap v. Munroe, 7 Cranch (U.S. ), 242; Stack 
v. Harris, 5 Burr. 2709; Teall v. Felton, 12 How. 
(U.S.) 284; Bishop v. Williamson, 11 Me. 495: 
Christy v. Smith, 23 Vt. 663; Fitzgerald v. Bur- 
rell, 106 Mass. 446. 





HUSBAND AND WIFE—LIABILITY OF HUSBAND 
FOR CRIME OF THE WIFE.—The liability of a 
husband for the crimes of his wife is governed by 
rules as old as the common law. The general 
rule is that a husband is liable for the crimes of 
his wife committed during coverture in his pres- 
ence and with his knowledge and consent. Hen- 
sly v. State, 52 Ala. 10; Commonwealth v. Wood, 
97 Mass. 225; Miller v. State, 25 Wis. 384; Gold- 
stein v. People, 82 N. Y. 231; Edwards v. State, 
27 Ark. 493; State v. Potter, 42 Vt. 495; State v. 
Banks, 48 Ind. 197. If act is done under coer- 
cion in the husband’s presence, he alone is 
liable; if done in his presence by the wife of her 
own free will, both are jointly liable; if com- 
mitted out of his presence but with his concur- 
rence, the husband is liable, but if committed out 
of his presence and without his knowledge or 
consent, wife alone is liable. ‘The greatest difli- 
culty, however, in this question is as to the lia- 
bility of the wife for acts committed partly 
within and partly out of the husband’s presence. 
This phase of the question arose in an interest- 
ing form in the case of State v. Miller, 62 S. W. 
Rep. 692, where the Supreme Court of Missouri 
held that where a wife, whose husband was in- 
carcerated after conviction for murder, at his 
instigation procured a revolver, which she car- 
ried and delivered to bim in the jail, such offense 
was committed in the husband’s presence, 
though he was not present when she procured 
and conveyed the revolver to the jail, and hence 
there was nothing to rebut the presumption that 
the crime was committed at the husband’s insti- 
gation, so asto relieve the wife from liability. 
The court said: ‘‘Marriage does not take from 
the wife her general capacity to commit crime, 
but, as it casts upon her the duty of obedience to 
and affection for her husband, the law indulges 
a presumption that, if she commits an offense 
in his presence, it is the result of bis constraint 
or coercion, and, in the absence of proof to the 
contrary, excuses her. 1 Bish. New Cr. Law, § 
357. This presumption is not a conclusive one, 
but is rebuttable. State v. Ma Foo, 110 Mo. 7, 19 
S. W. Rep. 222. In this casé the evidence showed 
that the wife, at the instigation of her husband, 
procured a revolver, and took it to him in the 
county jail. Here she was present while deliv- 
ering the thing to him, hut was absent while pro- 
curing and conveying it. We thought it must be 
held that the husband was present when the of- 

ense was committed, and, being so, the fact that 
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he was at the time incarcerated in jail awaiting 
the result of his appeal will not rebut the pre- 
sumption of coercion.” 





BILLS AND NOTES—PROOF OF OTHER FOR- 
GERIES TO ESTABLISH FORGERY OF NOTE SUED 
on.—The general rule as to the admission of evi- 
dence in cases of forgery is that, where the ques- 
tion is whether a certain person forged a par- 
ticular instrument, proof is inadmissible that on 
another occasion he forged another paper, wholly 
disconnected withthe onein controversy. In a re- 
cent case, however.—that ofthe First National 
Bank v. Wisdom’s Executors, 63 8S. W. Rep. 461— 
the Supreme Court of Kentucky note an ex- 
ception to this rule and the reason forit. In this 
case it was held that under a plea of non est factum 
to an action by a bank on a promissory note 

‘which was placed in the bank by its president, 
who soon thereafter absconded, being a confessed 
forger and defaulter, it was admissable for de- 
fendants, the executors of the person whose name 
was signed to the note, to prove that the pres- 
ident, after the note sued on was discounted, he 
had in his possession other notes purporting to 
have been signed by testator, and which were 
manifestly forgeries, as the transactions were 
logically connected, and when considered to- 
gether authorize tbe conclusion that all the notes 
were prepared by the president to conceal his 
delinquency, with the intention to use them as it 
became necessary; and, besides, the fact that he 
forged the testator’s name to the other notes 
would be admissible, at least, to show his capae- 
ity to imitate the signature. The reason for the 
general rule in such cases is that plaintiff would 
not be prepared to show the genuineness of other 
writings, and that such proof *‘introduces a for- 
eign and irrelevant matter, destroying the unity 
of the issue.*’ Dodge v. Haskell, 69 Me. 429; 
Dow v. Spenny, 29 Mo. 387. But as in this case, 
where there is a connection between the trans- 
actions, they may be given in evidence. Knight 
v. Heath, 23 N. H. 410; Lovell v. Briggs, 2 N. H. 
218. So also,to prove fraud in a conveyance, 
evidence that the debtor, about the same time 
made other conveyances indicating fraudulent 
collusion, is admissible. Whitter v. Varney, 10 
N. H, 291; Benham vy. Cary. 11 Wend. 83; Blake 
v. White, 13 N. H. 267; Howe vy. Reed, 12 Me. 515; 
Blalock v. Randall, 76 Ill. 224. The following 
authorities also hold proof of other forgeries to 
be admissible in evidence: ‘Tyler v. Todd, 36 
Conn. 218; Blalock v. Randall, 76 Ill. 224. 





CONSTITUTIONAL LAW—INTERSTATE Com- 
MERCE—STATE TAX ON PEDDLERS AND DruM- 
MERS.-A keen intellect and a most wonderful sense 
of discrimination and distinction is required to 
follow the line of construction, limiting the pow- 
ers of the states over interstate commerce, drawn 
by the Supreme Court of the United States under 
the influence of the commerce clause of the Con- 
stitution. It is notable because of the fact that 





the general rules are of less importance than the 
exceptions to them. For instance, the general 
rale is that no tax can be imposed by the state 
upon the sale and delivery of goods from a sister 
state. ‘hen commence the exceptions. Can the 
‘drummer’ or ‘‘traveling salesman’? who makes 
the sales and sends the contracts to the merchant 
he represents, be taxed for the privilege of doing 
business in the state. In Leisy v. Hardin, 135 U. 
U.S. 100, the supreme court held this to be an in- 
direct interference with interstate commerce and 
unconstitutional. In Emert v. Missouri, 156 U. 
S. 296, however, the court modified this deeision 
to the extent of holding that a tax on peddlers 
who delivered and sold their goods at the same 
time was not an interference with interstate com- 
merce. Now comes an appeal from Texas de- 
siring to know the line of distinction between 
peddlers and drummers. Saulsbury v. State, 63 
S. W. Rep. 568. In this case a foreign manu- 
facturer made buggies, and shipped them into 
the state in original packages, some of which 
contained buggies complete, others containing 
parts thereof. The buggies were then put 
together by the manufacturer’s agent, and ped- 
dled by him throughout the state. When a 
buyer desired a vehicle not in stock, the agent 
sent the order to the manufacrurer, who shipped 
to the buyer. The court held that this did not 
constitute interstate commerce, and that the 
agent was properly convicted, under Pen. Code, 
art. 112, for peddling without first obtaining a li- 
cense therefor. ‘his statement of facts, presented 
a sort of cross between the high class drummer and 
the low grade peddler, which baftled classification. 
Relying strongly on the letter and spirit of the 
case of Emert v. Missouri, supra, the court justi- 
tied the authority of the state in levying a ped- 
dlers license tax on the defendant in this case. 
We sympathize strongly with the court in this 
ease and with Chief Justice Waite in his dissent- 
ing opinion in Robbins v. Taxing District, in 
being ‘unable to see any difference in principle 
between a tax on a seller by sample and a tax on 
a peddler.’’ The tendency as evidenced by the 
Emert case and the later cases of Preston v. 
Finley, 72 Fed. Kep. 850, and Hopkins v. United 
States, 171 U.S. 596, isin the direction of per- 
mitting a wider latitude of state control over in- 
terstate commerce where the effect of the state 
regulation is clearly for the benefit of the state 
and where the regulation is practically a reg- 
ulation of internal commerce. 











MOTIONS FOR CHANGE OF VENUE 
IN CRIMINAL CASES. 


Motions for change of venue in criminal 
cases in the great majority of cases are over- 
ruled. One reason for this is, usually, that 
the greater the necessity there is that the 
venue should be changed the greater is the 
number of ‘‘respectable citizens’? who will 
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swear that the defendant can get a fair and 
impartial trial in the county where the in- 
dictment is found, and often the overwhelm- 
ing evidence against a change is the strong- 
est proof that such change should be made. 
This seems paradoxical, but is explained by 
the strong public prejudice. It is said to be 
a psychological fact that a prejudiced man 
cannot do justice towards the object of that 
prejudice. This prejudice may be just, it 
may be arighteous indignation, yet it com- 
pletely disqualifies the possessor thereof as 
a juror or judge, because the law guaran- 
ties to each citizen a trial by a fair, impartial 
and unprejudiced judge and jury. This is 
the right of a citizen accused of crime, but 
that the citizen may enjoy this right the 
mind of each jury man must be like unto a 
white sheet of paper absolutely free of black, 
disfiguring marks of preconceived prejudice 
and opinions.! 

But there is a difference between precon- 
ceived opinion and prejudice. A man may have 
a preconceived opinion without having any 
prejudice, because prejudice carries with it a 
kind of ill will, hostility to the object of such 
prejudice, whereas a preconceived opinion 
as to the defendant’s guilt or innocence may 
be without the least ill will or hostility to the 
defendant. And here comes in another es- 
sential difference between prejudice and pre- 
conceived opinion, in this: a preconceived 
opinion may be changed by evidence, where- 
as evidence has no tendency or power to 
change prejudice. <A prejudiced juror is a 
deadly viper in the jury box, and you need 
never deceive yourself by imagining that he is 
a man of too high character to be swayed by 
his prejudice, since this passion influences the 
high and low very much alike. As far back 
as our judical records extend we can trace a 
disposition in the courts and a leaning 
against the change of venue. And one of 
our state constitutions uses this language: 
‘In criminal prosecutions the verification of 
facts in the vicinity where they happen is 
one of the greatest »securities of the life, 
liberty and property of the citizen.’’? 

In the days of Kings, of governmental 
oppression of the common people, it was 


1 Blackstone’s Com., vol. 3, p. 358 (Shars. Ed.); 
State v. Van Wye, 37 S. W. Rep. 939; State v. Powell, 
37 8. W. Rep. 936. 

2 Mass. Const., part 1, art. 13. 





considered an inestimable advantage to the 
citizen accused of crime to be tried in the 
county of. the crime, where he would be 
surrourded on the day of trial by his rela- 
tives and friends. Even now most of our 
state laws provide that ‘‘the local jurisdic- 
tion of all offenses shall be in the county 
where the offense was committed.’’ The 
love of the visne, the vicinia of the crime 
has exerted a strong influence on the courts. 
But these principles which were intended 
for the benefit of the citizen accused of 
crime should not be suffered to operate to 
his injury. The statutes providing for a 
change of venue, and the legislatures in en- 
acting these statutes, did not intend that the 
venue in a criminal or other cause should 
he capriciously changed, or that it should 
be changed to suit the convenience of the 
defendants himself or his witnesses.? And 
on the hearing of witnesses for a change of 
venue, it should be remembered and borne 
in mind that if the public mind is excited 
over the crime, that such crime is the cause 
of such excitement, and the defendant at 
the bar is the author of, and responsible for, 
such crime. But I do not speak this by 
authority, itis merely my private opinion. 
Indeed, it is very difficult to distinguish be- 
tween excitement in the public mind on ac- 
count of the crime and prejudice against the 
defendant on account of the crime. The 
latter will authorize a change of venue, but 
the former not; because, if excitement in 
the public mind on account of the crime 
would authorize a change of venue, then 
no notorious crime could be punished in the 
county where committed, and so the law 
providing for the local jurisdiction of the 
graver felonies would be altogether defeated. 
Whereas, if prejudice against the defendant 
on account of the crime should not author- 
ize and require a change of venue, then 
the defendant would be tried for his life by 
a jury of his enemies. Such a trial would 
violate all laws and shock the consciences 
of all just men, yet we find decisions in 
which this fundamental distinction is not 
suffered to have free course and do its legit- 
imate work.* It cannot be _ truthfully 


3 People v. Harris, 4 Dev. 150; People v. Baker, 3 
Parker, C. C., 181; Reg. v. Cavendish, 2 Cox, C. C. 
176. 

4 People v. Graham, 21 Cal. 261; People vy. Samonis . 
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said that mere excitement in the public mind 
will justify a change of venue. But when- 
ever that excitement centralizes and be- 
comes ill-will directed towards a particular 
individual, then the line of demarcation 
is clearly drawn, and the venue should be 
changed. Thus, on an indictment for con- 
spiracy to destroy foxes, it was held to be 
no reason for changing the venue that the 
gentry of the county were addicted to fox 
hunting. But in another case where, on the 
hearing of a motion to change the venue, it 
was shown in evidence that one hundred cit- 
izens of the county had united in employing 
counsel to prosecute the prisoner, this, it was 
held, entitled him to a change of venue. 
These two cases well illustrate the subject. 
In the first case the gentry of the county 
were addicted to fox hunting, and might well 
be supposed to be moved by a crime which 
had for its object the destruction of foxes. 
But there was nothing to show that this ex- 
citement was directed towards the defend- 
ant at the bar, nor was there anything in 
the least going to show that they could not, 
or would not, give the defendanta fair and 
impartial trial. Whereas, in the latter case, 
the public mind was not only excited, but 
this excitement was specially directed to- 
wards the defendant, in that one hundred 
citizens had, of theirown private means, em- 
ployed counsel to prosecute the defendant. 

This matter of obtaining a fair and im- 
partial trial, by means of a fair and impar- 
tial jury, finds illustration in the case of the 
petit jury. The common law, like unto the 
old gothic constitution, originally provided 
that the jury for the trial of a cause should 
come from the immediate neighborhood 
where the facts were alleged to have occur- 
red, and this was the original of venue, 
which venue was stated in the original writ, 
and also in the declaration and jury process, 
as a direction and indicator to the sheriff of 
the place where the facts transpired, so that 
he might go there and summon his jury ;° for, 
6 Thomp. & C. 328; Wheeler v. State, 54 Ga. 371; State 
v. Gut, 18 Minn. 341; State v. Miller, 15 Minn. 344; 
Martin v. State, 35 Wis. 2941; Reg. v. King, 2 Chit. 
217: Reg. v. Patent Eureka & Co.,18 L. T.(N.8.) 
365; Rex v. Hunt, 3 B. & Ald. 444, 2 Chit. 130. 

5 Rex v. King, 2 Chit. 217; People v. Lee, 5 Cal. 


353. 
6 Stephen on Pleading, p. 230; Shipman’s Common 
Law Pleading, pp. 379-388; Chitty on Pleading, p. 


310. 





living in the neighborhood, they were prop- 
erly the very country or pais to which both 
parties had appealed, and were supposed to 
know beforehand the character of the par- 
ties and witnesses, and, therefore, they better 
knew what credit to give to the facts alleged 
in evidence. But this convenience was over- 
balanced by another very natural and almost 
unavoidable inconvenience, that jurors com- 
ing out of the immediate neighborhood 
would be apt to intermix their prejudices 
and partialities in the trial of right.’ 

So we see that in the case of the petit jury 
this inconvenience was felt. All these things 
go to establish the general law of jury trials. 
that in such trials care should always be 
taken that the actual trial should take place 
at such a distance from the home of the par- 
ties, as to forbid the possibility of the jury 
being influenced in their verdict by their 
personal feelings of like or dislike to the par- 
ties to the litigation.’ On the hearing of a 
motion for a change of venue the evidence, 
as to the state of the public mind, must have 
reference to the condition of things at the 
time of the hearing of such motion.? And it 
seems that if the venue is changed it must 
be changed to the next or nearest county, 
free from such prejudice, and if possible to 
the county in which the court will next be 
held, when these two conditions exist at 
the same time, and of the two I suppose the 
latter would be given the preference, in 
furtherance of the constitutional require- 
ment of a speedy trial. It is a further rule 
of law in the hearing of these motions for a 
change of venue, that the mere belief of wit- 
nesses that defendant cannot obtain a fair 
and impartial trial in the county of the find- 
ing of the indictment, will not, of itself, be 
received as evidence, but the witnesses must 
detail the facts and circumstances on which 


7 Blackstone’s Com., vol. 3, p. 859 (Shars. Ed.). 

8 Am. & Eng. Ency. of Law, Title, Juries; State v. 
Bohan, 15 Kan. p. 417; Rex v. Covale, 2 Bur. 834; 
Rex v«Huat, 3B & Ald. 444; Rex v. Cleuder, 2 Stra. 
911; Greenway v. State, 29 Md. 442; Bisset v. State, 
53 Md. 408; State v. Hutchinson, 27 Iowa, 212; State v. 
Gibson, 29 Iowa, 295; State v. Potter, 15 Kan. 80; Mar- 
tin v. State, 35 Wis. 294; Moser v. State, 11 Hump. 232; 
People v. Webb, 1 Hill (N. Y.),179; State v. Shepherd, 
8 Oreg. 195; State v. Hall, 73 N. Car. 134; Davis v. 
State, 39 Md. 355; Anonymous v. State,9 Fla. 530; 
Kelly v. State, 52 Ala. 361; State v. Burris, 4 Harr. 
(Dela.) 582. 

9 Hawes vy. State (Ala.), 7 South. Rep, 308. 
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their belief is founded.” On the hearing of 
motions for change of venue, as said by the 
great Blackstone, the great object and pur- 
pose of the court should be todo right." 
And judges should bear in mind that when 
the public mind is powerfully excited against 
some unfortunate and miserable defendant, 
when the public is clamorous for his trial 
and conviction, and in its mad thirst for 
blood would tear the unfortunate man limb 
from limb, at such times courts should re- 
member that it is a very easy matter for the 
prosecution to place on the stand a ‘‘number 
of the most prominent men of the com- 
munity’’ to swear that the defendant can get 
a fair trial in that county. Such witnesses 
can be obtained without effort; nay, more, 
they will voluntarily come forward, whilst 
the poor miserable wretch who sits trembling 
beneath the loud voices of these swift wit- 
nesses finds no one who will stand up and 
speak the truth for him. Because, when he 
or his lawyer asks a citizen to speak for him, 
the citizen looks at it in this way. ‘‘I can’t 
take the stand for that man; if I should do 
so I have everything to lose and nothing to 
gain; the public mind is intensely excited 
against him, and if I get up there and swear 
that I do not believe he can get a fair trial 
in this county I will be insulted before I get 
out of the court yard. They will say, I am 
reflecting on the people of the county; to 
testify will injure my business; I can’t do 
it; you will please excuse me.’’ And so if 
the defendant in such case gets anybody to 
testify for him it will ordinarily be some re- 
lation or his attorney, or some one of those 
bold, honest, fearless men, who, sympa- 
thizing with the defendant’s distress, will 
speak the truth, though at a personal sacra- 
fice. The pointin hand is well illustrated 
by the case of Hawes v. State, supra. 

Hawes was accused of murder, and, 
thereof, indicted. The public mind was ter- 
ribly excited against Hawes. For several 
nights after his arrest and incarceration, 
angry and excited crowds of men moved and 
swayed about the jail where Hawes was im- 
prisoned. Finally, in a few nights, the crowd, 
angry and threatening, to the number of sev- 


10 People v. Plunner, 9 Cal.{298; People v. Long 
Island R. R., Palker, C. C. 602; Reg. v. Palmer, 11, 
Elhs & B, 1024. 

11 Blackstone’s Com. vol. 3, p. 891 (Shars. Ed.). 





eral thousand, began their march for the jail 
with axe and rope, calling and demanding 
Hawes that they might put him to death. 
The mob came on with shouts and curses; 
when it reached the outer jail yard fence it 
was met by the high sheriff of the county. 
The sheriff faced the mob and commanded 
them to halt. Knowing the fearless and reso- 
lute character of the sheriff the mob halted, 
but being told that the sheriff had only three 
or four men on guard the mob with a shout 
advanced. The sheriff retired, facing the mob 
until he approached within some three or 
four feet of the jail door, the mob still com- 
ing on. Ata given signal from the sheriff 
twenty-five men armed appeared from the 
jail. The sheriff, then, for the last time, com- 
manded the mob to halt; his command not 
being heeded he gave the order to fire, and 
continued firing; some ten or eleven men of 
the mob were killed. Circuit court coming 
on in afew weeks, and an indictment being 
found, and defendant arraigned and put on 
his trial, he moved fora change of venue, 
and in support of his motion offered seven 
witnesses, two of whom were his attorneys. 
The state met this evidence with the testi- 
mony of sixty-five witnesses, and could 
easily have produced thrice sixty-five more, 
that the public mind was entirely and per- 
fectly free of any prejudice against the de- 
fendant, and that he could get a perfectly 
fair and impartial trial in that county. The 
circuit court with great promptness over- 
ruled defendant’s motion for a change of 
venue, and the Supreme Court of Alabama 
sustained the action of the lower court.” 
The above case is given because it is a fair 
sample of how such matters are disposed of 
in times of great excitement by the average 
circuit judge. If the public mind was not 
unduly excited against the defendant in 
Hawes’ case, then it would be hard to find a 
case where there was such undue excitement. 
Why did a mob of several thousand men as- 
sault the jail if there was no prejudice 
against the defendant? Was not each man 
of that angry mob a strong witness that 
there was undue excitement against Hawes? 
There having been in that mob, estimated 
nine thousand men, was not each one of 
these men a witness to the public prejudice? 


12 Hawes v. State (Ala.), 7 South. Rep. 303. 
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And there being nine thousand there was 
then nine thousand witnesses that the venue 
in that case should have been changed. This 
overrides the sixty-five respectable citizens. 
But these sixty-five witnesses for the state 
testified that there was some prejudice in the 
public mind after the riot, but that it was 
against the sheriff for the shooting. But 
how was it before the sheriff did any shoot- 
ing? Did the mob go tothe jail after the 
sheriff, or after Hawes? If we are to credit 
these sixty-five witnesses, this was a mob 
after Hawes, but the shooting changed the 
prejudice of the mob against Hawes into 
prejudice against the sheriff. Such reason- 
ing is ridiculous. ‘Too often, too often, and 
sad to say, circuit judges, instead of stand- 
ing up against these times of public excite- 
ment, turn their backs to justice, right and 
the law, and go with the crowd, crying 
crucify him, crucify him. In this Hawes 
case, the very fact of a mob assaulting the 
jail should overthrow any number of wit- 
nesses testifying that there was no undue 
prejudice inthe public mind. The witnesses 
themselves seem to feel the force and truth 
of this, and this accounts for their ridiculous 
statement that the assault on the jail and 
the shooting turned and changed the public 
prejudice from Hawes to the sheriff. 

The truth of the matter is this, the higher 
the public prejudice and excitement the 
greater the probability that the motion for a 
change of venue will be overruled, and in 
the great majority of cases they are over- 
ruled, as the reported cases will show. But 
there are some cases where motions for 
change of venue are granted. ‘This excep- 
tion is explained by the fact that now and 
then a bold, resolute justice-loving judge will 
look under the skirts of these ready wit- 
nesses for the state, and will see that what 
they mean by a fair trial is a trial that will 
result in breaking the defendant’s neck. 
The result of this is, that the excitement 
which is produced in the public mind as the 
result and consequence of the crime, and 
which is directed solely agsinst the author of 
such crime, whoever he may be, and not 
against any particular individual, is in no 
sense undue excitement, and will by no 
means justify a change of venue.” 


13 State v. Greer, 22 W. Va. S800; State v. Rkea, 25 
Kan. 576; Scamov,. State, 84 Ala. 410; Poe vy. State, 





But this condition of things is as difficult 
of attainment as desirable of possession. 
It should be remembered that in these im- 
portant criminal cases the jury never rises 
above the outside public sentiment, and they 
will be governed by it; so that, in a great 
criminal case, if you wish to know in general 
terms what the verdict of the jury will be, 
you have only to mix and talk with the people 
there assembled and find what is the public 
feeling on the matter. The jury, sitting in 
their box, watch the crowd assembled in the 
court room. They observe those unmistak- 
able signs of approval or condemnation as 
some witnesses give material and pointed evi- 
dence. But, above all this, the jury know that 
they must live in this community after the 
trial is over, and they don’t want the people, 
in case they should render a verdict contrary 
to public sentiment, pointing at them as they 
walk the street, or saying to them in person, 
‘this is one of that jury who turned that 
murderer free.’’ In all these cases public 
sentiment controls the jury. As has been 
heretofore said, the greater the necessity for 
a change of venue and the stronger the ex- 
citement and prejudice against the defendant, 
the more prominent citizens the state can and 
will produce to swear that the defendant can 
get a fair and impartial trial in that county. 

And, generally, the necessity for a change 
of venue will be in exact ratio with the num- 
ber of witnesses that the state produces to 
testify that a fair trial can be had in that 
county. When the state produces these 
numerous witnesses to swear to the absence 
of undue excitement in the public mind, it 
would subserve the ends of justice if the 
court would ask each of such witnesses this 
question: Have you formed or expressed 
any opinion as to the guilt or innocence of 
the prisoner at the bar’ The witness’ 
answer to this question will generally show, 
not only that there is undue excitement in 
the public mind, but that the witness himself 
is one of the chiefest of the excited and 
prejudiced persons. These times and cases of 
high public excitement when a mad and 
blood-thirsty populace is thirsting for the 
blood of the prisoner at the bar, and gnash- 
ing upon him with their teeth, these are 
the occasions that test a judge’s mettle, and 


10 Lea, 673; People v. Goldenson, 76 Cal. 376; State 
v. Bohan, 15 Kan. 407. 
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show what manner of man heis. If he be 
the political judge, the trimmer, the time 
server, he will deliver over the prisoner to 
the will of his enemies, and thereafter his 
henchman will stand in the streets and pub- 
lic places and speak of the fairness of the 
trial, and even of the favors shown by 
the court to the prisoner, and that the judge 
went to the limit of the law to make it as 
light on the prisoner as possible. But see 
yonder that infuriated crowd, but recently 
erying out crucify him, crucify him, 
satiated in the prisoner’s blood returning from 
the place of execution, these are the witnesses 
of the favors shown by the court to the de- 
fendant at the bar. The execution of the 
laws will never rise above public sentiment, 
and the hope of justice is the spirit of the 
‘‘bar.’’ When the bar is filled with the lofty 
spirit of the common law, judges will be called 
to the bench before whom any mad mob will 
quail! A dauntless spirit, clothed with the 
power of the law, and standing for justice 
and right is irresistible. The human mind 
instinctively reverences truth and justice, and 
whenever a judge on the bench, in fact the 
representative of these principles wields the 
scepter of his authority, the people yield to 
him unquestioning obedience. What the 
country needs is men and judges who will 
do right because it is right. Principle is 
everything, and a man or a judge who has 
not in his make up the hard steel of principle 
is a mere bag of sand—he is nothing. 

The law on this subject of the change of 
venue is all right, it is simply this, that 
wherever, through prejudice inthe public 
mind, or otherwise, a prisoner cannot obtain 
a fair and impartial trial in the county of the 
finding of the indictment, then the trial of 
such prisoner shall be changed and removed 
tothe next nearest county, free from such 
prejudice, and where the prisoner may ob- 
tain a fair and impartial trial.'* The trouble 
is caused by a judicial yielding to popular 
prejudices, a giving away to public preju- 
dice. If our citizens accused of crime are 
to be tried by an excited and angry multi- 
tude, if we are to have a reign of mob law 

14 Blackstone’s Com. vol. 8,p. 883 (Shars. Ed.) ; Bren- 
nan v. People, 15 Ill. 511; Edwards v. State, 25 Ark. 
444; Hubbard v. State.7 Md. 160; Feople v. Per- 
due, 49 Cal. 425; Walker v. State, 42 Tex. 360; 


Mersbon v. State, 44 Ind. 498; State v. O’Rourke, 
55 Mo. 440; People v. Cogleton, 44 Cal. 92. 





instead of legal justice, then we had as well 
close our court houses, and say, ‘‘Rule 
thou, blind, bloody vengence.’’ But every 
patriotic citizen shudders at the contempla- 
tion of such a condition of things. Then 
what is the remedy’ It is this: Let our 
courts in each and every case do right and 
justice, though the heavens fall. 
Linton D. Lanprum. 
Columbus, Miss. 








HOMESTEAD — VOLUNTARY CONVEYANCE— 
RIGHTS OF CREDITORS. 


EAGLE v. SMYLIE. 


Supreme Court of Michigan, May 7, 1901. 


Where a tenant in common of lands having a home- 
stead right therein, without intent to defraud his cred- 
itors, conveyed his interest to his adopted children, 
who had lived with him foralong time, and ren- 
dered him valuable service, and died shortly after, 
leaving neither wife nor children surviving, and 
without suflicient property to pay his debts, on 
partition of the common property his administrator 
is not entitled to the proceeds of his interest for the 
benefit of his creditors, under Const. art. 16. § 2, and 
Comp. Laws of 1897, § 10,862, providing that no 
homestead shall be subject to sale on execution for 
any debt arising on contract. 


Moore, J.: By this appeal the court is asked to 
decide the question whether the sum of $1,128.72, 
being a part of the proceeds of the sale of certain 
premises, should be paid to defendant George M. 
Savage or to the defendant Robert W. Smylie, 
adminstrator of the estate of James R. Elliott, 
deceased. The proceeding of the court below 
was a bill of partition filed in March, A. D. 1899, 
wherein the complainant Mrs. Elizabeth E. 
Eagle, sought to have partition of certain prem- 
ises on Congress street east, in Detroit, which 
prior to 1841 belonged to ber father, Robert 
Thomas Elliott, of Detroit. The bill of com- 
plaint sets upthe many transfers in the title after 
that date, and shows that prior to August 3, A. 
D. 1896, James R. Elliott, an unmarried man, 
and brother of complainant, acquired substan- 
tially a six-sevenths interest in the property; 
that complainant had the largest remaining in- 
terest, and the other Elliott defendants held the 
small remaining undivided interests. In 1893, 
James R. Elliott, who alone of the owners in 
common of the premises had been in possession 
of the same for some years previous thereto, and 
who alone of said owners continued to occupy 
the same until his death, executed a mortgage 
upon his interests in the premises for the sum of 
$1,800, which mortgage defendant George M. 
Savage duly acquired after the death of said 
James R. Elliott, and shortly prior to the filing 
of the bill of partition. James R. Elliott died on 
August 31, A. D. 1896. During his last illness, 
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and on or about August 3, A. D. 1896, Mr. Elliott, 
by quitclaim deed, conveyed an undivided one- 
half of his interest in the premises to Adelia M. 
Carey and to John C. Elliott, each. Miss Carey, 
shortly after the death of Mr. Elliott, married 
defendant George M. Savage, and she is a defend- 
ant in this proceeding as Adelia M. Savage. De- 
fendant George M. Savage acquired by quitclaim 
deed the interest of his wife in said premises, 
and, subsequent to the filing of the bill of par- 
tition, also by quitclaim deeds, he acquired any 
interest that John C. Elliott had in the property. 
The bill of complaint further sets forth the 
appointment of defendant Robert W. Smylie as 
administrator ef the estate of James R. Elliott, 
deceased; the appointment of commissioners on 
claims in due course of adminstration in the 
probate court for the county of Wayne; the in- 
solvency of the estate; and the claim asserted by 
defendant Smylie, as adminstrator, that upon any 
sale of the premises under the partition proceed- 
ings he was entitled to the interest therein, over 
and above the mortgage above referred to, which 
James R. Elliott had prior to the 3d day of Au- 
gust, A. D. 1896, being the date of the quitclaim 
deeds to Miss Carey and to JohnC. Elliott, on 
the ground that the said conveyances were vol- 
untary, and without consideration, as against 
claims of the creditors of deceased. The answer 
of defendant Smylie, as adminstrator aforesaid, 
states the claims allowed against the estate of 
James R. Elliott, deceased, as being $4,704.39, 
and that the assets of the estate amounted to 
$640; and he asserts his right, as adminstrator to 
the surplus, over the mortgage, which belonged 
to James R. Elliott before he gave the quitclaim 
deeds above referred to. The answers of defend- 
ant George M. Savage and his wife deny the 
claim of defendant Smylie to'the fund in question, 
and assert that the quitclaim deeds were given 
upon sufficient consideration. This answer was 
afterwards amended, setting up that the Jand con- 
veyed was a homestead when the quitclaim deed 
was made, in which thecreditors had no interest. 
On February 26, 1900, a decree was entered in 
the circuit court, establishing the interest of 
the several owners in common to the premises, 
ordering a sale of the property, and reserving for 
the further order of the court the determination 
of several questions, among which was the con- 
troversy between defendant Savage and defend- 
ant Smylie, as administrator, as to their right to 
any amount arising from the sale which would 
represent the interest, over and above the mort- 
gage, which James R. Elliott had in the premises 
on August 3,1898. ‘This amount was determined 
to be $1,128.72. 

It is not claimed there was any intent on the 
part of Mr. Elliott to defraud his creditors in 
making this deed. ‘The grantees in the deed 
were adopted children, who had lived with him a 
long time, and rendered him valuable service; 
and he without doubt thought he was leaving 
enough estate to pay his debts, but it is insisted 





that as he was in fact insolvent, that the convey- 
ance was, in law, a fraud upon bis creditors. In 
our view of the case we need consider but one 
question, and that is whether the creditors can 
complain of the conveyance by Mr. Elliott of his 
homestead. ‘I'he position of counsel for the ad- 
ministrator is that the homestead is not an ab- 
solute estate, but at mostis an artificial estate, 
which may be waived by the person to whose 
benefit it inures; citing Riggs v. Sterling, 60 
Mich. 652,27 N. W. Rep. 705; 15 Am. & Eng. Enc. 
Law. pp. 638, 639. Counsel says: We admit 
that James R. Elliott had a homestead interest 
in the premises at the time he executed the quit- 
claim deeds in question, while calling attention to 
the fact that he alone had any such interest in the 
property, and while emphasizing the fact that 
any homestead interest in the premises lapsed 
with his death. There being no widow or chil- 
dren surviving him, the provisions of sections 3 
and 4 of article 16 of the constitution have no ap- 
plication to this case. We admit that the home- 
stead law (Comp. Laws 1897, § 10,362), which is 
founded upon the constitutional provisions, has 
been and should be liberally construed, and that 
the real estate, while occupied as a homestead 
(that is, in this case, during the life of James R. 
Elliott), could not be levied upon or in any other 
way subjected to the claims of his creditors. 
Furthermore, we admit that James R. Elliott 
might have sold his property, and during his 
lifetime his creditors could not complain of the 
sale, even if it was voluntary. And, further, if 
Mr. Elliott had sold his interest in the property 
for, say, $1,500, this fund would likewise have 
been exempt from process during a reasonable 
time within which to invest the same in another 
homestead. Cullen vy. Harris, 111 Mich. 20, 69 
N. W. Rep. 78. But our contention is that ap- 
pellant, as administrator, may, in behalf of such 
creditors, attack such voluntary conveyance after 
the death of James R. Elliott.°". They argue that 
the homestead is a privilege personal to the 
owner, and may be waived by him, and thata 
gift of the homestead is fraudulent as to the 
ereditors; citing Fellows v. Lewis, 65 Ala. 343, 
39 Am. Rep. 1; Kingsbury v. Wild, 3 N. H. 30: 
Currier v. Sutherland, 54 N. H. 486, 20 Am. Rep. 
143; Ruohs v. Hook, 3 Lea, 306, 31 Am. Rep. 642; 
Schaffer v. Beldsmeier, 107 Mo. 314, 17 S. W. 
Rep. 797; Miller v. Leeper, 120 Mo. 466, 25S. W. 
Rep. 378. An examination of the authorities 
will show a want of harmony inthem. ‘The fol- 
lowing authorities are to the effect that a cred- 
itor has no interest in a homestead, and cannot 
complain of its conveyance by the debtor: Crum- 
men v. Bennett. 68 N. C. 494; Sears v. Hanks. 14 
Ohio St. 298. 84 Am. Dec. 378; Wood v. Cham- 
bers, 20 Tex. 247; Hibben v. Sawyer, 33 Wis. 319; 
Dreutzer v. Bell, 11 Wis. 114; Conklin v. Foster, 
57 Ill. 104; Hartwell v. McDonald, 69 Ill. 293; 
Smyth, Homest, § 234; Legro v. Lord, 10 Me. 165; 
Baker v. Kinnaird, 94 Ky. 5, 21S. W. Rep. 237. 
In Marshall v. Strange (Ky.), 9S. W. Rep. 250, 
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it was held that, where a debtor conveys a por- 
tion of his homestead, the whole of which is 
worth less than the statutory limit, his creditors 
cannot, after his death, charge the land so con- 
veyed with his debts. In Grimes v. Portman, 99 
Mo. 229, 112 S. W. Rep. 792, it was held one may 
sell, mortgage, or give away his homestead, and 
his creditors cannot complain. The question in 
this state is nota new ene. The constitutional 
provision is as follows: *‘Every homestead * * 
shall be exempt from forced sale on execution, or 
any other final process from a court, for any debt 
contracted after the adoption of this constitu- 
tion.’ Article 16,§ 2. The statutory provision 
reads: ‘A homestead * * * * owned and 
occupied by any resident of this state shall not 
be subject to forced sale on execution, or any 
~ other final process, for any debt or debts growing 
out of or founded on contract, either express or 
implied, made after the third day of July, 1848.” 
Section 10,362,Comp. Laws 1897. In Riggs v. 
Sterling, 60 Mich. 643, 27 N. W. Rep. 705, it was 
argued, as it is was argued here, that the home- 
stead is a privilege personal to the owner, and 
not an absolute right. The court said: ‘‘The 
homestead exemption, as it now exists, is not 
only a privilege conferred (Chamberlian v. Lyell, 
3 Mich. 458), but, under the constitution, it is an 
absolute rignt. ‘It was intended to secure against 
creditors « home, and, toa certain extent, the 
means of support, to every family in the state.’ 
Dye v. Mann, 10 Mich. 297; MeKee v. Wilcox, 11 
Mich. 358, S38 Am. Dec. 743.”’ In Farrand v. 
Caton, 69 Mich., at page 242, 37 N. W. Rep. 203, 
it is said one may do what he pleases with his 
exempt property. In Anderson v. Odell, 51 Mich. 
493, 16 N. W. Rep. 870, it is said creditors have no 
right to complain of dealings with property which 
the law does not allow them on their claims. In 
Rhead v. Hounson, 46 Mich. 243, 9 N. W. Rep. 
267, in speaking of a voluntary conveyance of real 
estate from a father to his son. the court said: 
“It appears conclusively from the bill and evi- 
dence that when the execution debtor gave the 
deed in question he held and occupied a home- 
stead on the premises. That part of the farm 
was therefore exempt. he holder was as free 
to dispose of it without interference as though 
he had not been indebted at all,’’—citing Smith 
v. Rumsey, 33 Mich. 183. See also, Pulte v. 
Geller, 47 Mich. 560, 11 N. W. Rep. 385; Bank v. 
Elliott, 53 Mich. 256.18 N. W. Rep. 805; Arm- 
itage’ v. Toll. 64 Mich. 412,31 N. W. Rep. 408: 
Toll v. Davenport. 74 Mich. 386, 42 N. W. Rep. 
63; Cullen v. Harris, 111 Mich. 20, 69 N. W. Rep. 
78. We think the circuit judge made a decree in 
barmony with the uniform decisions of this court. 
The decree is affiamed. 


Nore—Right of Alienation of Homestead.—One of 
the most peculiar things about the law of homestead 
is its apparent difficulty of application. This is due, 
no doubt, very largely to the fact that the right of 
homestead is construed sometimes as an estate and 
sometimes asa mere exemption,—the tendency of the 





courts being more in the direction of giving effect to 
the purpose of the homestead exemption laws than 


_in attempting to observe any consistent theory or 


rule. Technicalities of expression or theory have, 
therefore, little te do with the application of the law 
of homestead. This is especially the case when we 
consider the right to alienate or incumber the estate. 
The general rule is that the homestead Jaw does not 
interfere with the rights of parties to voluntary sales 
or mortgages of the homestead’ lands. McGrath v. 
Berry, 76 Ky. 391; Smith v. Malone, 10 S. Car. 39. 
The owner may, therefore, alienate his homestead. 
Pendergast v. Heekin, 94 Ky. 384, 22 S. W. Rep. 605; 
Peterson v. Hornblower, 33 Cal. 266; Williams v. 
Watkins, 92 Va. 680; Green v. Root, 62 Fed Rep. 191; 
Ray v. Yarnell, 118 Ind. 112; Vanstory v. Thornton, 
112 N. Car. 196, 84 Am. St. Rep. 483; Halliday v. Hess, 
147 Ill. 588; Greer v. Major, 114 Mo. 145; Roane v. 
Hamilton, 101 Iowa, 687; Scalf v. Collin Co., 80 Tex. 
514; Parker v. Dean, 45 Miss. 408; Gunn v. Wades, 65 
Ga. 587; James v. Wilder, 25 Minn. 305; Wea Gas, 
etc, Co. v. Franklin Land Co., 54 Kan. 533, 45 Am. St. 
Rep. 533. In Tong v. Ejifort, 80 Ky. 152, the court 
held that a husband and wife have the right, with or 
without consideration, to convey their homestead 
without regard to the claims of creditors. And in 
Pendergast v. Heekin, supra, it was held that a 
debtor may, by will as well as deed, invest his wife 
or child with titie to the homestead, free from the 
claims of his creditors. The right of homestead, 
however, which has not been set out is not assigna- 
ble. Gunnison v. Twitchel, 388 N. H. 62. A husband, 
without the concurrence of his wife, has power to 
dedicate a part of the community homestead to a city 
for the wife’s use of homestead. Orrick v. City of 
Ft. Worth (Tex. 1895), 32 S. W. Rep. 443. See also 
City of Little Rock v. Wright, 58 Ark. 142, 23 S. W. 
Rep. 876. An interesting point arose under Virginia 
Code 1887, sec. 3649, providing that when the home- 
stead right in property ceases it shall become subject 
to the debts of the owner. It was held that this did 
not prevent its incumbrance er alienation during the 
continuance of its homestead character; and that a 
creditor was not entitled to an injunction to preserve 
the corpus of homestead property, either real or per- 
sonal, from alienation. Williams v. Watkins, 92 Va. 
680, 24 S. E. Rep. 223. This power of alienation is not 
derived from the constitution or statute relating to 
alienation of homesteads. It is an incident of the 
ownership of property independent of the homestead 
law, and the directions and prohibitions of the con- 
stitution or statutes as to alienation are mere restric- 
tions upon this antecedent power. Hinson v. Booth, 
89 Fla. 333. The right to alienate or mortgage a 
homestead must be determined by the law in force 
when the mortgage was given. Watts v. Burnett, 56 
Ala. 340. Thus, where one was married before the 
adoption of the constitution of 1868, and had acquired 
the property in question before that time, the restric- 
tion on his right to convey without the joinder of bis 
wife contained in art. 10, sec. 8, does not apply. 
Shaffer v. Bledsoe, 117 N. Car. 144, 23 S. E. Rep. 169. 
The following authorities hold that a homestead may 
be incumbered in any manner the owner may desire, 
without any consideration of the rights of creditors: 
Dickerson v. Cuthburth, 56 Mo. App. 647; Blevins v. 
Rogers, 32 Ark. 258; Moran v. Clark, 30 W. Va. 359, 8 
Am. St. Rep. 66; State Bank v. Ashmead, 23 Fla. 379; 
Danforth v. Beattie, 43 Vt. 188; Hill v. Alexander, 2 
Kan. App. 251; Pioneer, etc. Co. v. Paschall, 12 Tex. 
Civ. App. 618; Bartholomae Brewing Co. v. Schroe- 
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der, 67 Ill. App. 560; Hall v. Fulgham, 86 Tenn. 451; 
Low V. Anderson, 41 Iowa, 476. In fact, the home- 
stead may even be given away without affecting the 
rights of creditors. Grimes v. Portman, 99 Mo. 229. 

The homestead act has not created a new estate dis- 
tinct from the fee, but simply an exemption; and 
when the holder conveys without releasing the right 
he transfers the fee, but the operation of the deed is 
suspended until he abandons the premises or surren- 
ders possession. McDonald v. Crandall, 43 Ill. 231, 
92 Am. Dec. 112; Rutledge v. McFarland, 75 Ga. 774; 
Hewitt v. Templeton, 48 Ill. 367. There seems to be 
some dispute over the question whether a conveyance 
or mortgage which is insufticient to convey the right 
of homestead is enforceable after abandonment or 
termination of the homestead. The following au- 
thorities deny that such conveyances can be enforced: 
Bruner v. Bateman, 66 Iowa, 488, 24 N. W. Rep. 9; 
Cummings v. Busby, 62 Miss. 195; Amphlett v. Hib- 
bard, 29 Mich. 298; Alt v. Banholzer, 39 Minn. 511, 40 
N. W. Rep. 830, 12 Am. St. Rep. 681. Thus, an as- 
signment of a contract for a deed of the homestead, 
invalid because not joined in by the husband, is 
not made valid by a subsequent abandonment of the 
premises as a homestead. Belden v. Younger, 76 
lowa, 567, 41 N. W. Rep. 317. So, also, a conveyance 
of a homestead made by a married man alone, with- 
out the signature of the wife, does not become valid 
by reason of the property subsequently losing its 
character as a homestead. Barton v. Drake, 21 Minn. 
299. The following authorities controvert the posi- 
tion assumed by the cases just cited: Himmelmann 
v. Schmidt, 23 Cal. 117; Lee v. Kingsbury, 13 Tex. 68; 
Vasey v. Trustees, 59 Ill. 188; Rutledge v. McFar- 
land, 75 Ga. 774; Chaffe v. McGehee, 88 La. Ann. 278. 
Thus, where a mortgagor abandons his homestead, it 
is immaterial whether he knew or was ignorant of 
the fact that the mortgage on the homestead con- 
tained a clause releasing it at the time he executed 
it, or whether his wife signed or acknowledged it, 
the mortgage being, by the abandonment, rendered 
operative as to the homestead. Cobb v. Smith, 88 III. 
199. 

We now come to the consideration of the right of 
alienation as to outstanding judgments or claims. 
We note considerable confusion on this subject. In 
the first place, in regard to judgments, some authori- 


’ ties hold tothe rule that a judgment creates a lien 


upon the homestead which may be enforced after 
abandonment or alienation, and others that there can 
be no lien upon a homestead. The former theory is 
supported by the following authorities: Brandon v. 
Moore, 50 Ark. 247,7 S. W. Rep. 36, 7 Am. St. Rep. 
96; Bills v. Mason, 42 Iowa, 829; Eaton v. Ryan, 5 
Neb. 47; Vanstory v. Thornton, 112 N. Car. 196; 
Moore v. Smead, 89 Wis. 558, 62 N. W. Rep. 426. 
Thus, under constitution, Arkansas, 1868, provid- 
ing for the exemption of a homestead, the lien of 
a judgment attaches to land occupied as a homestead, 
and can be enforced against one wbo purchases from 
the judgment debtor. Jackson v. Allen, 30 Ark. 110. 
So also under Code, N. Car. sec. 435, which makes a 
docketed judgment a lien on “all the iand” of the 
debtor in the county where it is docketed, from the 
date of the docketing, the lien of a judgment properly 
docketed has priority over the liens of mortgages on 
the homestead executed subsequently to the docket- 
ing of such judgment. Vanstory v. Thornton, 112 N. 
Car. 196, 17 S. E. Rep. 566, 34 Am. St. Rep. 483. 
The following authorities hold that a judgment does 
not create alien ona homestead which can be en- 





forced after its termination: Mills v. McDaniels, 59 
Mo. App. 331; Burwell v. Tullis, 12 Minn. 572; Mor- 
ris v. Ward, 5 Kan. 239; Richart Utterback (Ky. 
1888), 9S. W. Rep. 825. Thus where one occupying 
land asa homestead conveyed it to his children, 
reserving alife estate, the land could not, at his 
déath, be subjected to the payment of a judgment 
recovered against him prior to the conveyance, and 
snbsequent to its acquisition as a homestead; the 
evidence being conflicting as to whether the value of 
the land was more than the statutory limit of a home- 
stead exemption. Richart v. Utterback (Ky. 1888), 
98S. W. Rep. 825. 

It is undoubtedly the general rule, however, sup- 
ported by the great weight of authority, that, as far 
as alienation is concerned, lands owned and occupied 
as a homestead may be transferred without subject- 
ing them to the liens of outstanding judgments against 
the owner. McDonald v. Crandall, 43 Il. 231; Ketchin 
v. McCarley, 26S. Car. 1,118. E. Rep. 1099; Beck- 
mann v. Meyer, 75 Mo. 333; Moore v. Granger, 30 
Ark. 574; Gardner v. Batts, 114 N. Car. 496,19S. E. 
Rep. 794: Beyer v. Thoeming, 81 Lowa, 517, 46 N. W. 
Rep. 1074; Giles v. Miller, 836 Neb. 346, 54 N. W. Rep. 
551, 88 Am. St. Rep. 730; James v. Wilder, 25 Minn. 
205; Davis v. Prichard (Ky. 1888), 7S. W. Rep. 549. 
Authorities holding contra: Whitworth vy. Lyons, 
39 Miss. 467; Allen v. Cook, 26 Barb. (N. Y.) 374; 
Grant v. Cosby, 51 Ga. 460; Hebert v. Mayer, 42 La. 
Ann. 839, 8 South. Rep. 590; Taul v. Epperson, 38 
Tex. 492. Let us examine these cases more in detail. 
Thus a conveyance of a homestead though fraudu- 
lent as to creditors, does not render it, in the hands 
ofthe grantee, subject to the lien of a judgment 
previously obtained against the grantor. Delashmit 
v. Trau, 44 Iowa, 613. But in Louisana, where the 
owner of a homestead sells it, dormant judg- 
ments against him are revived, and will, if 
recorded, follow the land in the hands of the vendee, 
and, ifthe vendor repurchases, he will take subject 
to the judgments, andthe homestead exemption 
will not revive. In Kansas, however, land owned by 
a husband.and occupied as a homestead may be sold 
and conveyed by the husband and wife jointly, and 
the purchaser will take the title free from in- 
cumbrance notwithstanding a judgment against the 
husband. Morris v. Ward, 5 Kan. 239. In Texas, on 
the other hand, it was held that a judgment lien- 
holder has priority over a purchaser of the home. 
stead under a deed of trust signed and duly ackowl- 
edged by husband and wife. Taul v. Epperson, 
88 Tex. 492. But in Missouri, where a debtor contin- 
ued to occupy a homestead after the death of his 
wife, and, after several judgments had been obtained 
against him, conveyed it for a valuable consideration 
to his son, it was held that the property in the son’s 
bands was not subject to sale under the judgments. 
Beckmann v. Meyer, 75 Mo. 383. Itis thus seen to 
be impossible to reconcile the authorities. Each 
state has its own reason for extending or limiting the 
right of homestead, some favoring the creditor, 
others the dobtor. This tendency will also necessarily 
decide its position on the right of alienation of the 
homestead. 








JETSAM AND FLOTSAM. 


EDIBLE EVIDENCE. 
The jury ate up an importent part of the evidence 
in a case they were trying inthe superior court at 
Atlanta, Ga., in which one of the issues submitted 
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was whether certain almonds, the price of which was 
sued for, were of the quality contracted for. The 
judge that presided atthe trial has the humorous 
tendency that characterized the great judge whose 
names he bears and who was his grandfather,—Chief 
Justice Joseph Heary Lumpkin,—and in his judg- 
ment, refusing a new trial,in this case, he has this to 
say: 

“Tf a new trial should be granted in this case it can 
never be tried again exactly as it was before. Out of 
the almonds constituting the subject-matter of this 
litigation a small number were kept, and on the trial 
were submitted to the jury along with some almonds 
obtained from another shipment, for comparison. 
When the jury retired to their room for consultation 
the two small paper sacks containing these almonds 
were carried out withthem. Aftersome time they 
returned a verdict, but not the almonds. On inquiry 
the court was informed that asa part of their delib- 
eration, and probably as a most conclusive mode of 
comparing the quality of the two samples, they had 
eaten beth. In case of a new trial there are no more 
almonds for the next jury. It might be said that 
from an almond standpoint the case is ex- 
hausted. Perhapsit would be better for the jury 
not to eat up the evidence, at least not a]Jl the edible 
part of it. A due regard for the palates of a possible 
future jury,in case ofa new trial, if nothing else, 
might suggest the advisibility of only a moderate 
degustation. It is quite possible that juries some- 
times find a difliculty in swallowing all of the state- 
ments made before them, and that if on some occa- 
sion a toothsome or succulent bit of evidence is sent 
to the jury room with them, appealing at once to in- 
tellectual and gastronomic investigation, the desire 
for knowledge may be stimulated toa point beyond 
deliberative moderation.”’—Green Bag. 








CORRESPONDENCE. 
A PRETERMITTED STATUTE. 
To the Editor of the Central Law Journal: 

An interesting example ofa pretermitted statute 
is section 735, Rev. Stat. Mo. 1879. In subsequent 
revisions this section disappears. The case of Man- 
hattan Brass Co. v. Webster Glass Co., 37 App. p. 145 
(1889), was decided upon this statute. It is probably 
declaratory, butso are many other sections under 
the chapters respecting corporations. The enly 
authority in this state declaring the rule is Missouri 
Lead Co. v. Reinhard, 114 Mo. 218 (1893). 

Yours, 
CHARLES P. WILLIAMS. 





BOOK REV IEWS. 


EATON ON EQuiITY. 

There would appear to be hardly any necessity for 
a new work on this important subject, at least 
from the practitioner’s standpoint. For the student 
of law, however, this subject has never been satis- 
factorily presented, soas to bring out clearly the 
great principles of this subject freed from its many 
difficult and confusing technicalities. This latter 
end, however, has been excellently attained in the 
treatise on Equity Jurisprudence just prepared by 
Mr. James W. Eaton for the Hornbuok series of legal 
text books. The arrangement isclear, logical and 
concise, and is undoubtedly the best text book on the 
subject taat has so far appeared. One volume of 734 
pages, bound in law sheep. Published by the West 
Publishing Co., St. Paul, Minn. 





BOOKS RECEIVED. 


The Law of Agency, including the Law of Principal 
and Agent and the Law of Master and Servant. 
By Ernest W. Huffcut, Professor of Law in the 
Cornell University College of Law. Second Edi- 
tion, Revised and Enlarged. Boston: Little, 
Brown & Company, 1901. Sheep. Price, $3.50. 
pp. 406. Review will follow. 


Federal Equity Procedure. A Treatise on the Pro- 
cedure in Suits in Equity in the Circuit Courts 
of the United States. Including Appeals and Ap- 
pellate Procedure with Appendixes containing 
the Constitution of the United States Annotated. 
Federal Judiciary Acts, Court Rules, Equity 
Forms, English Orders in Chancery. By C. L. 
Bates, of the Bar of San Antonio, Texas. In two 
volumes. Chicago: T. H. Flood & Company, 
1901. Sheep, pp. 1407. Price $12.60 delivered. 
Review will follow. 


Law Books by the Million. An Account of the 
Largest Law Book House in the World,—the 
Home Establishment of the National Reporter 
System and the American Digest System. St. 
Paul, Minn., West Publishing Co., 1901. 





HUMORS OF THE LAW. 

A judge once made an attempt to have a more cere- 
monious court, with the following result. He drilled 
the sheriff in the proper ceremony for opening the 
court, and the sheriff opened it in these words: 
“Oyez, Oyez—The honorable—Muhlenberg—Circuit 
Court—is now convened—Judge Caldwell presiding 
—God save the commonwealth! ! !” 
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flieting.—Tast JOHN MCDgERMOTT, U. S. D. C., D. 
(Conn.), 109 Fed. Rep. 90. 

2. ADVERSE POSsESsION—Petition for Recovery of 
Logs Cut.—Where defendants are in possession of 
land, holding adversely to plaintiff, the latter cannot 
maintain an action against defendants for the recov- 
ery of logs cut by them while in possession.—CLARKE 
v. CLYDE, Wash., 66 Pac. Rep. 46. 

3. ANIMALS— Health Officers — wrungful Killing.—In 
action against’a health officer for killing a mule, evi- 
dence held to entitle plaintiff to affirmative charge.— 
BARRET v. CITY OF MOBILE, Ala., 30 South. Rep. 36. 

4. APPBAL AND ERROR — Conflicting Evidence.— 
Where the weight of conflicting evidence is not 
clearly against the findings of the trial court, such 
findings will not be disturbed.—FURTH v. KRAFT, 
Wash., 66 Pac. Rep. 47. 

5. APPEAL AND ERROR—Statement of Facts.— Where 
the appeal record contains no statement of facts, the 
supreme court cannot consider, on its merits, the de- 
nial of a new trial by the trial court.—NBLSON Vv. 
SEATTLE TRACTION Co., Wash., 66 Pac. Rep. 61. 

6. APPEAL AND ERROR—Withdrawing Case from Jury 
—Objections.—Where court’s action in withdrawing 
the case fromthe jury is not objected to,on appea’ 
case will be treated as one tried by the court.—NELSON 
v. JORDBTH, 8. Dak., 87 N. W. Rep. 140. 

7. ASSIGNMENTS FOR BENEFIT OF CREDITORS—To Re 
ceiver of Bank—Security.—A transfer of property to 
the receiver of a bank 8s security is in legal effect one 
directly tothe bank itself, and not an assignment in 
trust which must be recorded within 30 days.—EKaARLE 
v. McCarTyeEy, U. S.C.C., E. D. (Pa.), 109 Fed. Rep. 
13. 

8. ATTORNEY AND CLIENT — Lien — Enforcement.— 
Where an attorney was entitled toone-half of pro- 
ceeds of litigation,and the case was settled without 
the attorney's knowledge, held that the attorney could 
open the settlement and enforce his lien, pursuant to 
Code Civ. Proc. § 66.—FISCHER-HANSEN Vv. BROOKLYN 
HeicuTs R. Co.,71 N. Y. Supp. 513. 

9. BANKRUPTCY—Bond for Annuity—Provable Claim. 
—A bond securing the payment of a life annuity to an- 
other is provable as a debt in bankruptcy for the 
amount of the penalty where value of annuity exceeds 
such amount.—COBB v. OVERMAN, U.S.C. C. of App., 
Fourth Circuit, 109 Fed. Rep. 65. 

10. BANKRUPTCY—Claims of Partners to Partnership 
Assets.—A partner eannot claim in competition with 
firm creditors for advances for partnership purposes 
or for goods soldto his firm.—IN RE Ervin, U.S. D. 
C., E. D. (Pa.), 109 Fed. Rep. 135. 

- 1. BANKRUPTCY—Foreclosure in State Court—In- 
junction.—A court of bankruptcy will pot enjoin fore- 
closure proceedings ina state court on a claim of the 
trustee thatthe amounts claimed bythe mortgagees 
therein are excessive, but will direct the trustee to ap- 
ply for leaveto intervene and havethe question de- 
termined by the state court —IN RE PORTER, U.S. D. 
C., D. (Ky.), 109 Fed. Rep. 111. 


12, BANKRUPTCY — Habeas Corpus—Right of Federal 
Court to Release Bankrupt.—A court of bankruptcy 
has no authority to discharge on habeas corpus a bank- 
rupt who was imprisoned under a lawful civil process 
before the filing of the petition.—IN RE CLAIBORNE, U. 
8. D. C., 8. D. (N. Y.), 109 Fed. Rep. 74. 

13. BANKRUPTCY—Homestead Exemption—Adjudica- 
tion by State Court.—An adjudication that a debtor is 
entitled to a homestead exemption, made by a state 
court after a contest by the creditors, cannot be re- 
viewed or set aside in bankruptcy proceedings subse- 
quently instituted.—IN RE RHopES, U. 8. D. C., N. D. 
(Ohio), 109 Fed. Rep. 117. 

14. BANKRUPTCY — Mortgage as a Preference.—A 
mortgage given within four months before bank- 
ruptcy, in part for a new consideration, and in part as 
security for old debt, is valid only to the extent of the 





new consideration, under Bankr. Act 1898, § 67d.— 
CiTy NaT. BaNK v. Bruce, U. 8. C.U. of App., Fourth 
Circuit, 109 Fed. Rep. 69. 

15. BANKRUPTCY—l’artnership—Claim by Partner.— 
A creditor of a firm which has dissolved, one partner 
assuming the firm debts, and subsequently becoming 
a bankrupt, cannot prove hisclaim without surrender- 
ing payments received from the firm within four 
months prior to the bankruptcy.—IN RE KELLER, U. 8. 
D. C.,N. D. (Lowa), 109 Fed. Rep. 118. 

16. BANKRUPTCY — Preference— Recovery .—In an ac- 
tion by atrustee in bankruptcy, allegation held suffi- 
cient, without stating that such sum was paid out of 
the debtor’s estate,to show a preference.—RICHTER 
v. NIMMO, 71 N. Y. Supp. 501. 

17. BANKRUPTCY—Preference—Set-Off—New Credit.— 
Bankr. Act 1898, § 60c, does not entitle a creditor wh 
has received a preference to set off against the same 3 
new credit, and thereby qualify himself to prove the 
remainder of his claim.—IN RE KELLER. U.8.D.C.,N. 
D. (Iowa), 109 Fed. Rep. 118. 

18. BANKRUPTCY — Sale by Trustee — Warranty 
Against Taxes.—A trustee who sold property of a 
bankrupt ‘‘free and clear from all liens’ held bound 
to protect the same from a lien for taxes to be subse- 
quently levied, on an assessment made priorto the 
sale.—IN RE KELLER, U.S. D:; C., N. D. (lowa), 109 
Fed. Rep. 181. 

19. BANKBUPTCY—Ultra Vires Act of Corporation— 
Liabiiity as Partner.— Where a corporation enters into 
partnership with a firm, it cannot on bankruptcy of 
the firm, by asserting that the partnership agreement 
was ultra vires, prove claim in competition with gen- 
eral creditors of firm.—IN RE ERVIN, U. 8. D. C.,E. D. 
¢Pa.), 109 Fed. Rep. 135. 

20. BANKS AND BANKING — Mortgage to Depositor— 
Consideration.—A murtgage given by the president of 
an insolvent bank to a depositor to secure him against 
loss by reason of false statements as to the bank’s solv- 
ency, held based on a legal consideration, and valid. 
—KEMP v. NAT. BANK OF REPUBLIC OF NEW YORK, U. 
S.C. C. of App., Fourth Circuit, 109 Fed. Rep. 48. 

21. BANKS AND BANKING—National Bank — Federal 
Courts.—A federal court has jurisdiction of a suit in 
equity by the receiver of a national bank without re- 
gard tothe citizenship ofthe parties.—EARLE Vv. Mc- 
CaRTNEY, U.S.C. C., E. D. (Pa.), 109 Fed. Rep. 13. 

22. BANKS AND BANKING — National Banks—Individ- 
ual Liability of Shareholders.—The only authorized 
procedure for enforcing the individual liability of the 
shareholders in a national bank is by a creditors’ bill 
ina court of equity inthe district where the bank is 
located.—WILLIAMSON V. AMERICAN Bank, U.S.C.C., 
E. D. (Pa.), 109 Fed. Rep. 36. 

23. BILLS AND NOTES — Consideration — Gambling 
Debt.—Evidence held to show notice on the part of the 
holder of a check that it was given for gambling debt, 
precluding recovery.—MAINE MILE TKACK ASSN. Vv. 
HaMMOND, Mich., 87 N. W. Rep. 135. 


24. BOILDING AND LOAN ASSOCIATION—Borrowing 
Members — Accounting.— Where association became 
insolvent, a borrowing member, whose loan was 
usurious, is liable for the amount received, and should 
be credited with interest and premiums paid, but not 
for dues paid on stock.— WILLIAMSON V. GLOBE BLDG. 
& Loan Co., Tenn., 648. W. Rep. 298. 

25. CARRIERS—Connecting Carriers—Liability.—Con- 
necting railroad companies held liable as partners for 
injury to a shipment of goods.—ALABAMA & V. Ry. Co. 
v. LAMKIN, M ss., 30 South. Rep. 47. 

26. CARRIERS—Indemnity Policy—Recovery by Car- 
rier.—Under Code 1892, § 4249, carrier cannot contest 
fact of delivery when bill of lading is in hands of bona 


fide holder, and can therefore recover on indemnity 


policy, whether goods have been actually delivered 
to it or not.—ILLINOIS CENT. R.CO. v. LANCASHIRE 
Ins. CO., Miss., 30 South. Rep. 43. 
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27. CARRIERS—Limitation of Liability.—Where there 
js but one contract and rate offered to shipper by com- 
mon carrier, special provision limiting common-law 
liability is void.—ILLINOIs CENT. R. CO. v. LANCASHIRE 
Ins. Co., Miss., 30 South. Rep. 43. 

28, CERTIORARI — Necessary Allegation—Valid De- 
fense.—Where a petition for a writ of certiorari to re- 
view a judgment alleged the nature of the action, but 
alleged no valid defense, it was errorto grant such 
writ.— GATES Vv. HAYES, Ark., 64S. W. Rep. 271. 

29. CERTIORARI — Prerequisite—Invoking New Trial. 
—It was error for the circuit courtto grant a writ of 
cerliorarito review the judgment of the court of com- 
mon pleas, rendered on constructive service, without 
invoking the remedy ofa retrial.—GaTES v. HAYES, 
Ark., 64S. W. Rep. 271. 

30. CHATTEL MORTGAGES — Selling Property — Crim- 
inal Liability.—On prosecution in P county for wrong- 
fully selling personal property subject to lien, affidavit 
held sufficient, though not directly alleging that the 
property was in P county.—MCCALLUM V. STATE, Miss., 
30 South. Rep. 47. 

31. COLLEGES AND UNIVERSITIES — Agricultural In- 
stitutes and Stations—Act of Congress.—No part of 
the money appropriated by congress under Act March 
2, 1887,to establish agricultural stations,can be used 
to defray the expenses of agricultural institutes.— 
VINCENHELLER V. REAGAN, Ark., 64S. W. Rep. 278. 


32. COLLEGES AND UNIVERSITIES — Officer or Em- 
ployee—Distinction.—Where a state board by resolu- 
tion created an office, fixing the duties, term, and 
salary thereof, and elected plaintiff thereto, he be- 
came an officer, and not an employee under contract. 
—VINCENHELLER V. REAGAN, Ark., 648. W. Rep. 278. 


33. COLLISION — Contributory Negligence.—Where a 
fisherman anchored his boatin an improper place, 
and did nothing to preventa collision, he was negli- 
gent, and could not recover for a collision.—CHESLEY 
v. NANTASKET BEACH STEAMBOAT CO., Mass.,61N. E. 
Rep. 50. 

34. CONFLICT OF LAwS—Contracts— Lex Loci.— Where 
an application for life insurance was made in Iowa by 
a resident, and the premium paid, and the policy de- 
livered in lowa, the policy is an Iowa contract.—KEL- 
LEY V. MOTUAL LIFE INS. Co., U. S. C.C., N. D. (lowa), 
109 Fed, Rep. 56. 

35. CONSTITUTIONAL LAW—AbDolishing Oftice—Impair- 
ing Contract.—Act May 23, 1901, which abolished the 
oftice of pomologist, is not unconstitutional as im- 
pairing the obligation of a contract.—VINCENHELLER 
Vv. REAGAN, Ark., 648. W. Rep. 278. 

36. CONSTITUTIONAL Law — Contempt — Illegal Im- 
prisonment.—A person summarily adjudged guilty of 
contempt for an act not committed in the presence of 
the court, without a hearing, is deprived of his lib- 
erty witbout que process of law.—EX PARTE STRICKER, 
U.8.C. C., DP. (Ky.), 109 Fed. Rep. 145. 

37. CONSTITUTIONAL Law—ExX Post Facto Laws.—The 
right ofthe widow to $1,000 from pension fund, was 
not affected by a change in the law after her husband's 
death.—KAVANAGH V. BOARD OF POLICE PENSION 
FUND CoMRS., Cal., 66 Puc. Rep. 36. 

38. CRIMINAL Law—Unjust Discrimination — Public 
Contracts.—The provisions of County Government 
Act (St. 1897, p.452), § 25, subd. 21, that printing cannot 
be let for publication ina paper which has not been 
established in the county for a year, is invalid, under 
Const. art. 1, §§ 11,21.—VAN HARLINGEN V. DOYLE,Cal., 
66 Pac. Rep. 44. 

389. CONTEMPT—Unlawful Imprisonmcnt—Discharge 
by Federal Court.—A person committed to jail for con- 
tempt by a state court without due process of law, and 
who has no right of appeal under the state laws, is en- 
titled to be discharged by a federal court on habeas 
corpvs.—EX PARTE STKICKER, U. 8S. C. U., D. (Ky.), 109 
Fed. Rep. 145. 





40. CONTRACTS— Conditions — Acceptance of Condi- 
tions.—A proposition to assume the debt of another on 
conditions which were never complied with creates no 
indebtedness on the part of the proposer.— WILLIAMS 
v. REYNOLDS, Tenn., 645. W. Rep. 290. 


41. CONTRACTS — Consideration — Forbearance.— An 
agreement not to hold an indorser liable,to induce 
him to indorse a note given in renewal of another 
note which be had previously indorsed, is without con 
sideration.—Fak ROCKAWAY BANK V. SMITH,71 N.Y. 
Supp. 518. : 

42. CONTRACTS — Consideration — Forbearance.—An 
Agreement by a first mortgagee,having a present right 
to foreclose a mortgage, not to do so, is a sufficient 
consideration to support a contratwith the second 
mortgagee requiring the latter to pay taxes.—WIL- 
LIAMS V. BEDFORD BaNK, 71 N. Y. Supp. 539. 


43. CONTRACTS—Divisible Contracts—Right of Action. 
—Where a contract provided for the payment to the 
plaintiff of $600 per annum in monthly installments of 
$50 for the rest of his natural life, a new cause of 
action arises at the expiration of every month.—SKED 
v. JOHNSTON, 71 N. Y. Supp. 579. 


44. CORPORATIONS—Minority Stockholder. — Allega- 
tions of a bill by a minority stockholder held insufti- 
cient to justify the appointment ofa receiver for the 
property of a private corporation.—NORTH AMER. 
LanD & TIMBER CO. V. WaTKINS, U.S. C.C. of App. 
Fifth Circuit, 109 Fed. Rep. 101. 


45. CORPORATIONS—Receiver—Minority Stockholders. 
—A court of equity is not authorized to appoint a re- 
ceivcr for a soivent private corporation by an order 
made ev parte at the suitof a minority stockholder, 
where,the management of the corporation by its offi- 
cers and directors is not alleged to be fraudulent, dis- 
honest or ultra vires. —NORTH AMER. LAND & TIMBER 
Co. v. Watkins, U. 8. C. C. of App., Fifth Circuit, 109 
Fed. Rep. 101. 

46. CouNTIES—Indebtedness—Vote.—Const, art. 8, §6, 
requires only the consent of three-fifths of those vot- 
ing on aquestion of incurring county indebtedness, 
and not tnree-tifths of the votes Ccust.—STRAIN Vv. 
YOUNG, Wash., 66 Pac. Rep. 64, 

47. CRIMINAL EVIDENCK—‘‘First Bliow.’’—Where de- 
Ceased was killed in «a quarrei with defendant and his 
brother, it wus error to exclude evidence that the first 
biow was struck by defendant’s brother.—BYRD V. 
STATE, Ark., 648. W. Rep. 270. 

48. CBIMINAL EVIDENCE—Threats.—On a prosecution 
for manslaughter, evidence that defendant made 
threats against decedent’s brother seven or eight 
mouths before is inadmissible.—SHAW V.STATE, Miss., 
30 South. Rep. 42. 

49. CRIMINAL LAW—Indictment—Venue.—W here in- 
formation does not show offense committed in the 
state, a motion in arrest of judgment will lie, under 
Pen. Code, § 1012.—V’KOPLE V. WEBBER, Cal., 66 Pac. 
Rep. 38. 

50. CRIMINAL Law—Place of Crime—Allegation.—In- 
formation charging crime committed on train held not 
to sufficiently allege that it was committed in the 
county in which prosecution was brought, or in the 
state.—PEOPLE V. WEBBER, Cal., 66 Pac. Rep. 38. 


51. CRIMINAL Law—Reasonable Doubt.—Where the 
jury entertain a reasonable doubt whether a shot was 
fired accidentally during a scuffie and without intent 
to kill, defendant is entitled to acquittal.—JOHNSON V. 
STATE, Miss., 30 South. Rep. 39. 

52. CRIMINAL Law—Witnesses—Right of Defendant 
to Confer.—On a prosecution for manslaughter, de- 
fendant has a constitutional right to confer with his 
own witnesses, whether they are under the rule or not, 
—SHAW V. STATE, Miss., 39 South. Rep. 42. 

63. CRIMINAL TrRIAL—Continuance—Absence of Wit- 
ness.—Continuance on account of the absence of a wit- 
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ness held properly refused.—PARSLEY v. STfaTE, Tex., 
648. W. Rep. 257. 


54. CRIMINAL TRIAL—“Moral Certainty.”—A charge 
that the jury may convict, if satisfied to a moral cer- 
tainty ofthe truth of the charge, and that a moral 
certainty signifies only a very high degree of proba- 
bility, held erroneous.—BYRD V. STATE, Ark., 64 S. W. 
Rep. 270. 

55. CRIMINAL TRIAL—Newly-Discovered Evidence.— 
Where the defendant’s conviction for rape rested al- 
most entirely on the testimony of the prosecuting wit- 
ness, it was error to refuse a new trial on grounds of 
newly-discovered evidence.—BUSSEY V. STATE, Ark., 
64S. W. Rep. 268. 

56. CRIMINAL TRIAL—Objection to Evidence—-No 
Ground Stated.—Where, in a criminal prosecution, evi- 
dence is objected to, but the ground of the objection 
is not stated, the objection will be considered as 
waived.—NEWMAN V. STATE, Tex., 64S. W. Rep. 258. 

57. DAMAGES—Death — Measure and Elements. — In 
action for death of plaintiffs intestate, evidence as to 
the amount of profits which had been derived from 
his business held inadmissible, as involving capital as 
a factor, as well as labor.—HEWLETT V. BROOKLYN 
He1GHTS R. Co., 71 N. Y. Suppl. 531. 

58. DAMAGES — Instruction — Assessment by Jury.— 
Where the court instructed the jury to return a verdict 
for the actual expenses incurred by plaintiff in being 
put off the train and for nominal damages, a verdict 
assessing the plaintiff's expenses at $40 and his dam- 
ages at $250 wil} be set aside.—StT. Louis, I. M. &S. Ry. 
Co. Vv. WOODWARD, Ark., 648. W. Rep. 263. 

59. DEATH BY WRONGFUL ACT—Evidence—Speed of 
Electric Car.—In an action for death by collision with 
a street car, evidence of the speed of car at the place 
of accident, about six months after the same, held in- 
admissible.—HEWLETT V. BROOKLYN HEIGHTS R. Co., 
71 N. Y. Supp. 5381. 

60. DEATH BY WRONGFUL ACT—Excessive Damages. 
—In an action for death, $25,000 damages held excess- 
ive.—CUMBERLAND TELEPHONE & TELEGRAPH CO. V. 
PITCHFORD, Miss., 30 South. Rep. 41. 

61. DEBTOR AND CREDITOR—Preferred Creditors.— 
Under the laws of Virginia as they existed in 1896,a 
debtor, although insolvent, had the right to prefer 
certain creditors, if done in good faith and for a valid 
consideration.—K®MP V. NAT. BANK OF REPUBLIC OF 
NEW YORK, U.S.C. C. of App., 109 Fed. Rep. 48. 

62. DESCENT AND DISTRIBTTIOER — Advancements— 
Interest.—Heir of decedent, to whom advancements 
have been made, cannot be charged with interest 
thereon.—COMER V. SHEHEK, Ala., 30 South. Rep. 95. 


63. DESCENT AND DISTRIBUTION—Equity Jurisdiction 
—Partition.—Where equity has acquired jurisdiction 
to enforce rights of heirs at law in the portion of 
another heir in the lands of intestate, bill can be 
amended by asking sale of said lands for partition, 
—COMER V. SHEHEE, Ala., 30 South. Rep. 95. 

64. DESCENT AND DISTRIBUTION—Mortgage Paid by 
Widow—Refunding by Heir.—Where widow paid wort- 
gage on land to protect her dower, the heir, in refund 
ing, was not chargeable with interest other than what 
was paid by her in redeeming.—SMITH Vv. STEPHENS: 
Mo., 64S. W. Rep. 260. 

65. DISORDERLY CONDUCT—Construction--‘‘ Riotous.” 
—Word ‘‘riotous,” as used in an ordinance, held to be 
employed in its popular meaning, as wanton and bois 
terous.—STATE V. KENNAN, Wash., 66 Pac. Rep. 62. 

66. Divorce — Cross Complaint — Void Marriage.— 
Where a cross complaint in a suit for divorce seeks to 
adjudicate property rights, it is error to dismiss such 
complaint on finding that the marriage was void from 
its inception.—RaYL v. RaYL, Tenn., 64S. W. Rep. 309. 

67. DIivoRCcE — Grounds—Apnother Husband or Wife 
Living. —Evidence held sufficient to show a subsisting 
marriage with a husband whom defendant knew or be 





lieved to be living, warranting a divorce.—RarL v. 
RaYL, Tenn., 648. W. Rep. 309. 

68. DOWER—Mortgage—Liability of Widow.—Where 
widow pays mortgage on land to protect her dower 
and part of the mortgaged property is required to sat- 
isfy her dower, she should bear a similar proportion 
of the mortgage debt.—SMITH V. STEPHENS, Mo., 64 S. 
W. Rep. 260. 

69. EJECTMENT — Pleading.— The pleading held to 
show that the action was ejectment and not to estab- 
lish a boundary.—MCCRELLIS Vv. WELLS, Tenn., 64 8.W. 
Rep. 293. 

70. ELECTIoNS— Contest—Initials of Judges.—Under 
Sand. & H. Dig. §§ 2650, 2653, no ballots can be counted 
except those on which the initials of one of the judges 
of election are written by his own hand.—RHODES Vv. 
DrivER, Ark., 648. W. Rep. 272. 

71. ELECTIONS — Contest — Testimony of Voters.— 
Where there is proof that an indefinite number of il- 
legal ballots was received, the voter must show how 
he voted, when his vote may be counted, under Const. 
art. 3,§ 2.—RHODES Vv. DRIVER, Ark., 64S. W. Rep. 272. 

72. Equity—Jury Trial—Master’s Findings.—A court 
of equity will not grant an issue to try before a jury 
questions of fact which have been fully heard before 
a master.—EARLE V. MCCARTNEY, U.S. C.C., E. D. 
(Pa.), 109 Fed. Rep. 13. 

73. Equity — Setting Aside Decree — Leave to File 
Bill.—An original bill to set aside for fraud a decree 
entered on a mandate from the circuit court of ap- 
peals, may be filed without first obtaining leave of 
such court.—RITCHIE V. BURKE, U. 8. C. C., E. D. 
(Pa.), 109 Fed. Rep. 16. 

74. ESTOPPEL—Compromise—Acquiescence.—A com- 
promise awarding lands in settlement of litigation, 
made by plaintiff's ancestor and acquiesced infor 23 
years, held to estop assertion of title.—NIXON Vv. Rus- 
SEL, Tenn., 64S. W. Rep. 27. 

75. ESTOPPEL — Contract to Redeem—Tax Title.— 
Where a person who has undertaken to redeem land 
from taxes takes a tax title instead, he cannot assert 
such title as against the owner.—MORROW V. JAMES, 
Ark., 64S. W. Rep. 269. 

76. ESTOPPEL—Parol Permission to Break Agree- 
ment.—Where a lessee has failed to perform certain 
conditions, relying onthe lessor’s verbal agreement 
that he need not perform, the lessor is estopped from 
claiming such failure asa breach.—CONLEY V. JOHN- 
son, Ark., 648. W. Rep. 277. 

77. EVIDENCE—Expert Evidence.—Witness in an ac- 
tion for death from a defective highway held qualified 
to give opinions.—MILLER v. MEaD TP., Mich.,87 N. 
W. Rep. 131. 

78. EVIDENCE—Lease—Parol Variation.—In an action 
on a lease, parol evidence of an oral agreement for re- 
pairs, held properly excluded.—VAN DERHOEF V. 
HARTMANN, 71 N. Y. Supp. 552. 

79. EVIDENCE — United States Tide Tables.—The 
United States tide tables are admissible in evidence to 
determine the depth of the location of a pound net be. 
low low tide in such waters, in an action to restrain, 
its maintenance.—CHERRY POINT FISH CO. V. NELSON 
Wash., 66 Pac. Rep. 55. 

80. EVIDENCE — Value of Services — Competent Wit- 
nesses.—l’ersons acquainted with the decedent are 
competent to testify as to the value of his services, in 
an action for his death.—MILLER V. MEADE TP., Mich., 
87 N. W. Rep. 181. 

81. EXECUTION — Against the Body.—Under Comp. 
Laws § 10,412, where execution against defendant's 
property was returnable in 1897, an execution against 
his body in 1899 was too late.—METCALF Vv. MOORE, 
Mich., 87 N. W. Rep. 129. 

82. EXECUTORS AND ADMINISTRATORS — Widow’s 
Right to Rents and Profits of Homestead.—Under Rev. 
St. 1879, the widow is entitled to the rents and profits 
ofthe plantation attached to her deceased husband’s 
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mansion, upto the time her dower is assigned, in her 
own right.—SMITH V. STEPHENS, Mo., 648. W. Rep. 260. 

83. FALSE IMPRISONMENT—Issuing Warrant Without 
Jurisdiction.—A magistrate issuing a warrant for ar- 
rest without jurisdiction, held liable in damages for 
false imprisonment.—MCKELVEY V. MARSH, 71N. Y. 
Supp. 541. 

84. FEDERAL CouRT—Circuit Court of Appeals—Juris- 
diction.—A circuit court of appeals has no jurisdiction 
toset aside an order ofa district court admitting de- 
fendants to bail pending proceedings for review.— 
UNITED STATES v. MOY WEE Tal, U.S.C. C. of App., 
Second Circuit, 109 Fed. Rep. 1. 

85. FEDERAL Courts — Court of Appeals—Revoking 
Mandate After Term.—A circuit court of appeals has 
no power to entertain a motion to revoke a mandate 
issued, where such motion is not filed until after the 
term at which such decree was entered.—KEYNOLDS Vv. 
MANHATTAN TrRusT Co., U. 8S. C.C. of App., Eighth 
Circuit, 109 Fed. Rep. 97. 

86. FEDERAL COURTS — Jurisdiction—Citizens of the 
Same State.— The discharge of a judgment pending a 
suit ina federal court based thereon, does not affect 
the court’s jurisdiction to determine issues joined be- 
tween co-defendants, although citizens of the same 
state.—RITCHIE V. BURKE, U.S.C. C.,N. D. (Ohio), 
109 Fed. Rep. 16. 

87. FEDERAL Courts — Prior Jurisdiction Over State 
Court.—A federal court held to have acquired prior 
jurisdiction over the subject-matter of an action 
brought in a state court, which it would protect by in- 
junction.—MERCANTILE Trust & DgposiIT Co. v. 
ROANOKE &S. Ry. Co., U.S. C. C., W. D. (Va.), 109 
Fed. Rep. 3. 

88. FisH—Pound Nets—Depth.—Under Laws 1899, p. 
1%, §1, a pound net constructed in water of greater 
depth than 65 feet at low tide is illegel.—_CHERRY 
POINT FISH CO. v. NELSON, Wash., 66 ac. Rep. 55. 

89. FRAUDS, STATUTE OF — Assumption that Contract 
is Legal.—Wnhere there is nothing ina petition show- 
ing a contract absolutely void under the statute of 
frauds, it is assumed to be legal.—REED v. CRANE. 
Mo., K. C. Ct. of App., June 17, 1901. 

£0. FRAUDS, STATUTE OF—Creditors — Invoking Stat- 

ute for Debtor.—Creditors cannot invoke the statute 
offraudsto defeat a liability of their debtor which he 
has himself recognized by giving his notes and se- 
curity therefor.—K&MP Vv. NAT. BANK OF REPUBLIC OF 
NEW YORK, U.S. C. C.,of App., Fourth Circuit, 109 
Fed. Rep. 48. 
* 91. FRAUDULENT CONVEYANCES — Admissions of Ven- 
dor.—Admissions of vendor in presence of vendee, be- 
fore payment of consideration, as to fraudulent ih- 
tent, held competent.—BENDER V. KINGMAN, Neb., 87 
N. W. Rep. 142. 

92, FRAUDULENT CONVEYANCES — Burden of Proof.— 
In a suit to set aside a conveyance made by a husband 
to his wife as in fraud of creditors, the burden is on 
complainant to show the fraud —VIRDEN V. DWYER, 
Miss., 30 South. Rep. 45. 

93, FRAUDULENT CONVEYANCES — Burden of Proof.— 
The burden is on one claiming that a sale was fraudu’ 
lent as to creditors to show that the purchaser knew 
efthe fraudulent intent or had notice which should 
have put him on inquiry.—MADDOX v. REYNOLDS, 
Ark., 648. W. Rep. 266. 

94. FRAUDULENT CONVEYANCES—Father to Daughters 
—A coaveyance from a father to a daughter held 
fraudulent as tu his creditors.—STEUBEN CO. WINE 
Co. Vv. LEE, Mich., 87 N. W. Rep. 129. 

95. FRAUDULENT CONVEYANCES—Purchases by One 
Creditor.—A creditor, to secure his own Claim, cannot 
assist a debtor to defraud his other creditors by pur- 
chasing more goods than necessary to extinguish his 
claim.—MADDOX V. REYNOLDS, Ark., 648. W. Rep. 266. 


96. GUARDIAN AND WARD—Sale—Approval of Deeds. 
—An ex parte order of probate court approving deeds 





of a guardian, where the sale was not reported or con- 
firmed, does not validate the sale or start limitations 
running against the ward's claim tothe land.—Mor- 
ROW V. JAMES, Ark., 648. W. Rep. 269. 

97. HigHways — Establishment — Viewers.—The 
county board cannot establish a road along a different 
route from that laid out by the reviewers.—FLINT v. 
HORSLEY, Wasb., 66 Pac. Rep. 59. 

98. HOMICIDE—“‘Malice Aforethought.”—An instruc- 
tion defining malice aforethought as ‘‘an unlawful act 
intentionally done,” but omitting the essential of de- 
liberation, is erroneous.—JOHNSON V. STATE, Miss., 30 
South. Rep. 39. 

99. HOMICIDE — Self-Defense — Imminent Danger.— 
Where a defendunt believed, when he committed the 
homicide, that he was in imminent and immediate 
danger of being killed by decedent, he was entitled to 
acquittal, though there was no danger in fact.—JOHN- 
SON Vv. STATE, Miss., 30 South. Rep. 39. 

100. INDICTMENT AND INFORMATION — Resubmission 
to Grand Jury.—Resubmission to grand jury of 
charges dismissed by a prior grand jury denied.—Px0- 
PLE V. NEIDHART, 71 N. Y. Supp. 591. 

101. INJONCTION—Action on Injunction Bond.—Aa 
action on an injunction bond is premature; if an ap- 
peal fromthe order dismissing injunction bill is un- 
determined.—YAazZoO, ETC. R. CO. v. ADAMS, Miss., 30 
South. Rep. 44. 

102. INJUNCTION—Reinstatement.—Where a court by 
the same order both grants and dissolves an injunc- 
tion to enable plaintifis to apply to a judge of the 
court of appeals fora reinstatement, the application 
to reinstate will be denied.—ST. BERNARD COAL Co. v. 
PITTSBURG COAL Co., Ky., 64 S. W. Rep. 288. 

103. INSURANCE — Discrimination.—Iowa statute to 
prevent discrimination in life insurance construed.— 
KELLBY V. MUTUAL LIFE Ins. CoO., U.S. C.C., S. D. 
(Iowa), 109 Fed. Rep. 56. 

104. INSURANCE—Insanity — Covenant.—A covenant 
by an applicant for life insurance that he will not take 
his own life while insane does not create a binding 
contract, since it is impossible for him to observe it. 
—KELLEY V. MUTUAL LIFE Ins. Co.,U. 8.C. C.,8. D. 
(lowa), 109 Fed. Rep. 56. 

105. INSURANCE—P’roof of Loss — Waiver of Limita- 
tion.—The acceptance and retention by the insurance 
company of proof of loss and the policy is sufficient to 
raise the question of fact asto the wuiver ofthe lim- 
itation provision of the policy.—SULLIVAN Vv. PRUDEN- 
TIAL Ins. CO., 71 N. Y. Supp. 525. 

106. INTERNAL REVENUE—Sugar Tax an Excise.—The 
tax required to be paid by sugar refiners by War 
Revenue Act 1898, § 27, is not a direct tax but an excise 
laid upon the business of refining.—SPRECKLES SUGAR- 
REFINING CO. Vv. MCCLAIN, U. S.C. C., E. D. (Pa.), 109 
Fed. Rep. 76. 

107. INTERNAL REVENUE— War Revenue Act—Monthly 
Payments of Sugar Tax.—A collector is authorized to 
require monthly payments of tax by a sugar refiner 
under the war revenue act of 1898.—-SPRECKELS SUGAR- 
REFINING CO, V. MCCLAIN, U.S.C. C., E. D. (Pa.), 109 
Fed. Rep. 76. 

108. INTEREST—When Payable.—Under Carroll’s Ky. 
St. ch. 72, interest is recoverable on the price of prop- 
erty sold and delivered from the time such delivery is 
made and the price is payable.—YELLOW POPLAR LUM- 
BER Co. v. DANIEL, U. S.C. C. of App., Sixth Circuit, 
109 Fed. Rep. 39. 

109, INTOXICATING LIQUOR—Judgment Against Owner 
—Not Conclusiye on Lessee.—A judgment recovered 
against the owner and lessee of a building wherein 
intoxicating liquors are sold is not conclusive against 
the lessee selling the same, who was not made a party 
to the action nor served with notice.—BURKMAN Vv. 
JAMIESON, Wash., 66 Pac. Rep. 48. 

110. INTOXICATING LIQuoOR8—License Fees—Recovery. 
—Debt is the appropriate form of common-law action 
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for the recovery of license fees imposed by a mwunici- 
pal ordinance which provides no specific method for 
their collection.—CITY OF PHILADELPHIA ¥. ATLANTIC 
& P. Te. Co., U. 8. C. C., E. D. (Pa.), 109 Fed. Rep. 55. 

lll. JopGes—Pro-Tempore.—Appointment and Pow- 
ers.—A judge protempore may be appointed afte 
verdict to hear and determine a motion for a new trial! 
and settle a bill of exceptions.—NELSON Vv. SEATTLE 
TRACTION Co., Wash., 66 Pac. Rep. 61. 

112. JUDICIAL SALES—Resale.—A resale of land by 
the purchaser at a judicial sale, who had the resale 
confirmed in the proceedings, held not a judicial sale, 
avoiding necessity of registering the transfer as to 
creditors.—AYMETT Vv. CITIZENS’ NAT. BANK, Tenn., 
648. W. Rep. 30. 

113. JoDGMENT—Conclusiveness.—Judgment that ad- 
vancement has been made to an heir and distributee 
held conclusive on such heir and those holding under 
him.—COMER V. SHEHEE, Ala., 30 South. Rep. 95. 

114. JUDGMENT—Dismissal of First Action—Second 
Based on New Promises.—Though, at the time of 
bringing an action to foreclose a mortgage, certain 
new promises tu pay, on which plaintiff relies in a sub- 
Sequent action, had been made,an adjudication, dis- 
missing the foreclosure is not conclusive on such sub- 
sequent action.--CONCANNON V. SMITH, Cal., 66 Vac. 
Rep. 40. 

115. JODGMENT—Nullification—Not Affecting Those 
Not Parties—A decree holding that a judgment had 
been discharged cannot be given effect as an adjudica- 
tion by another court to affect the rights of parties be- 
fore it who were not parties to such decree.—RITCHIE 
Vv. BORKE, U. 8. C. C., N. D. (Ohio), 109 Fed. Rep. 16. 

116. JODGMENT—Res Adjudcata—Installments.—In an 
action to recover an installment on a continuing con- 
tract, held, that the recovery of one installment in an 
action therefor was nota bar to the recovery of an 
other installment for a different period.—SEED v. 
JOHNSTON, 71 N. Y. Supp. 579. 

117. JURY—Right to Trial by Jury.—A party charged 
with violating a city ordinance not entitled to a trial 
by jury.—STaTs V. KENNAN, Wash ., 66 Pac. Rep. 62. 


118. LakRCENY—Evidence--Conviction of Theft.—Facts 
held sufficient to support a conviction for theft.— 
PARSLEY V. STATE, Tex., 64 S. W. Rep. 257. 


119. LIMITATIONS — Remainder-Min — Action After 
Death of Life-Tenant.—An action by a remainder-man 
to recover land, commenced within four years after 
the death Of the life tenant, is not barred by limita- 
tions.—MORROW V. JAMES, Ark., 64S. W. Rep. 269- 


120. LIMITATION OF ACTIONS — Acknowledgment — 
Letters.—Certain letters written by defendant held to 
satisfy Code Civ. Iroc. § 360,80 as to be admissible in 
evidence to prove an acknowledgment of a debt 
barred by limitations.—CONCANNON V. SMITH, Cal., 66 
Pac. Rep. 40. 

121. LIMITATION OF ACTIONS—Legal Owners Against 
Equitable Owners.—Limitations begin to run in favor 
of the legal owners against the equitable owner at the 
time of the conveyance, in the absence of recognition 
of the equitable owner's rights.—HANEY V. LEGG, Ala., 
30 South. Rep. 34. 

122. LIMITATION OF ACTIONS—Resulting Trust.—A bill 
by a wife’s heirs to establish a resulting trust ina lot, 
the title to which was in the name ofthe husband, 
held barred by the 10-year statute of limitations.—Cox 
Vv. MENZING, Miss., 50 South. Rep. 34. 

123. MANDAMUS—To Appoint to Office — Necessary 
Parties.—In mandamns to compel a village bourd to 
appoint relator to an oflice for which another had been 
chosen, the appointee should be made a party.— 
PEOPLE V. VILLAGE OF DOBBS FERRY,71 N. Y. Supp. 
578. 

124. MARITIME LIENS—Personal Credit—Defense to 
Lien.—The owner of a vessel canpot avali himself of 
the fact that he had acquired a personal credit at 





the place where supplies were furnished, but to 
which he was not entitled, to defeat a claim toa lien 
for such supplies.—THE JOHN MCDERMOTT, U. S. D. 
C., D. (Conn.), 109 Fed. Rep. 90. 

125. MASTER AND SERVANT — Fellow-Servants. —A 
servant cannot recover for injuries caused by pnegli- 
gence in the performance of tbe work of piling or re- 
moving bags of cement, whether such negligence was 
that of a superintendent, foreman, ora common work- 
man.—PaGE v. NAUGHTON, 71 N. Y. Suppl. 503. 

126. MASTER AND SERVANT—Unsafe Place—Negligence 
of Fellow Servant.—Negligence of a fellow servant in 
the piling of bags of cementin a warehoure will not 
render the place an vnsafe place to work in, in a legal 
sense.—PAGKE v. NAUGHTON. 71 N. Y. Suppl. 503. 

127. MORTGAGES — Appointment of Receiver. — Re- 
ceiver on foreclosure will not be appointed unless 
necessary for preservation of mortgaged property and 
its appropriation to the debt.—MEYER v. THOMAS, 
Ala., 30 South. Rep. 89. 

128. MORTGAGES—Foreclosure— Decree as to Adverse 
Claimant Not a Party.—Though a claimant to a para- 
mount title to property was made a party, and person 
ally served, and thereafter defaulted, in a suit to fore- 
close a mortgage, to which she was not a party, she 
will not be bound by a finding that she has no interest 
in the property.—OATES Vv. SHUEY, Wash.,66 Pac. Rep, 
58. 

129. MornTGAGES—Foreclosure—Deficiency.—Author 
ity to sue for deficiency after foreclosure should be 
alleged, or at least proved, by plaintiff.—WaAUGH v. 
NEWELL, Neb., 87 N. W. Rep. 143. 

130. MORTGAGES— Foreclosure — Question of Para- 
mount Title.—A question of prior and paramount ad- 
verse title to property will not be tried ina suit to 
foreclose a mortgage on such property, where the 
claimant was not a party to the mortgage.—OaTES V. 
SuHoury, Wash., 66 Pac. Rep. 58. 

131. MORTGAGES—Foreclosure—To Restrain for Alter- 
ation of Note.—Where a bill to restrain foreclosure 
because of a material alteration in the note contains 
no allegation of fraud, and fails to allege payment, it 
does not state a cause for relief.—JEFFREY v. ROSEN- 
FELD, Mass., 61 N. E. Rep. 49. 


132. MORTGaGES.—Foreclosure Sale — Confirmation . 
—Where, after sale,the confirmation is stayed, and 
complainants, seeking to restrain the sale, are given 
time, to sustain their bill, but fail to produce proof 
subh confirmation will not be disturbed.—KEEBLE V 
MCLEMORE, Tenn., 64S. W. Rep. 305. 


133. NEGLIGENCE—Contributory Negligence — Ques- 
tion for Jury.—In an action for personal injuries, the 
question of plaintiff's contributory negligence held 
for the jury.—JARVIS v. FLINT & P.M. R.CO., Mich., 
87 N. W. Rep. 136. 

134. NEGLIGENCE — Death of Child — Contributory 
Negligence of Father.—A father beld not guilty of 
contributory negligence, so as to prevent recovery in 
action by him for injuries causing the death of his son. 
—MILLER V. MEADE TP., Mich., 87 N. W. Rep. 131. 

135. MUNICIPAL CORPORATIONS — Failure to Reap- 
point—Removal.—Under Laws 1897, ch. 414, faiJure to 
reappoint a village street commissioner and the selec. 
tion of another was nota removal from oflice.—PEO- 
PLE Vv. VILLAGE OF DOBBS FERRY, 71 N. Y. Supp. 578. 

136. MUNICIPAL CORPORATIONS — Presenting Claim— 
Applies Only to Torts.—Requirement of city charter 
that no Claim should be sued on until statement shall 
have been filed with city held to relate to a demand 
arising in tort.—BARRETT V. CITY OF MOBILE, Ala., 30 
South. Rep. 36. 

137. MUONCIPAL CORPORATIONS—Necessary Averment. 
—Under city charter, providing that no suit can be 
maintained without first presenting claim to city, it is 
necessary that complaint should avercompliance with 
guch requirement.—BARRETT V. CITY OF MOBILE, Ala., 

30 South. Rep. 36, 
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138. MUNICIPAL CORPORATIONS—Public Contracts — 
How Made.—Under 8t. 1896,ch. 415, an ordinance direct- 
ing with whom a contract for printing shall be made 
is invalid.—GODDARD V. CITY OF LOWELL, Mass., 61 N. 
E. Rep. 58. 

1389. NEGLIGENCE—Store—Injuries to Customer. — In 
an action by a customer for injuries sustained in fall- 
ing down an open stairway in defendant's shop, evi- 
dence held to sustain a finding of negligence of de- 
fendant.—TOLAND V. PAINE FURNITURE CoO., Mass., 61 
N. E. Rep. 52. 

140. SaLEs—Agreed Price—Recovery Not a Quantum 
Valebat.—Where a complaint alleges a sale of goods at 
an agreed price, and that the whole amount is due and 
unpaid, recovery must be had on the express contract 
alleged, and not on a quantum valebat.—TILDEN V. GOR- 
pon & Co., Wasb., 66 Pac. Rep. 50. 


141. NEW TRIAL — Specification of Error.— Under 
Comp. Laws, § 5090, where the statement of intention 
to move for new trial contains no specificatiuns of 
error, it is unavailing on the motion fora new trial-— 
NELSON V. JORDETH, S. Dak., 87 N. W. Kep. 140. 

142. NEW TalaL—Statement.—Under Code Civ. Proc., 
§ 1054, the judge can grant an extension of time to pre- 
pare a statement on motion for new trial only to one 
who is not in default.—- FREESE v. FREESE, Cal., 66 
Pac. Rep. 43. 

148. PARTNERSHIP— Accounting — Limitations.— Rill 
to settle partparship accc unts may be filed within six 
years after actual dissolution, or from a partnership 
transaction on account.—DUGGER Vv. TUIWILER, Ala., 
30 South. Rep. 91. 


144, PARTNERSHIP—Agreement to Divide Fee—Con- 
sideration.— Where partnership is formed to buy land, 
agreement of partners that fee to be paid one of the 
partners for effecting the sale should be divided 
among all the partners held supported by a sufficient 
consideration.—DUGGER V. TUTWILER, Ala., 30 South. 
Rep. 91. 

145. PARTNER# HIP—lroof of— Relation — Testimony 
of Alleg-d Partners.—In an action against alleged co- 
partners it was error to refuse to allow defendants to 
testify as to relations existing between them.— 
SCHOLTZ V. FREUD, Mich., 87 N. W. Rep. 130. 


146. PLEADING — Amendment — Matter of Right.— 
Where a complaint is bad for not showing jurisdiction 
an amended complaint is a matter of right, is a new 
pleading, and becomes the complaint in the action.— 
JOHN W. SIMMONS V. CO. COSTELLO, 71 N. Y. Supp. 577, 


147. PLEDGts—Bonds—Conversion.— A_ pledgee of 
railroad bonds payable to bearer does not convert 
such bonds by causing them to be registered in his 
own name.—RITCHIE Vv. BURKE, U. 8. C. C., N. D. 
(Ohio), 108 Fed. Rep. 16. 

148. PLEDGES — Note — Conversion.— Liability of 
Pledgee.—Pledgee of note held liable for its conver- 
sion, without payment or tender of the debt for which 
the note was pledged.—MEYER BROS. DRUG Co. v. 
MATTHEWs, Ark., 648. W. Rep. 264. 

149. PLepGes—Note—Pledgor’s Liability for Debt.— 
Pledgor of a note, the possession of which the pledgee 
parted with without authority, held to be liable forthe 
amount of the debt for which it was pledged.—_MBYER 
Bros. DruG Co. V. MATTHEWS, Ark., 64 Pac. Rep. 264. 

150. POWER OF ATTORNEY—Stamp Requirements.— 
Note, with power of attorney authorizing confession 
of judgment attached thereto, held not within act 
June 18, 1898, requiring powers of attorney to be 
stamped.—TOLMAN V. TREAT, U.8.C.C.,8. D. (N. Y.), 
109 Fed. Rep. 80. 

151. PUBLIC LANDS—U. S. Patent v. State Certificate. 
—Under 8t. 1878-74, p. 827, a certificate by the register 
of the state land office to a tract of land as swamp 
land, which had previously been patented by the 
United Statesto a settler was void.—FREDERICKS V. 
ZUMWALT, Cal., 66 Pac. Rep. 38. 





152. RECEIVERS—Adequate Remedy—Discretion of 
Court.—Appointment of receiver is in the discretion 
of the court, where there is a probability that person 
asking therefor will succeed, and there is no other 
adequate remedy or means of accomplishing the de- 
sired object.—MEYER V. THOMAS, Ala., 80 South. Rep. 
89. ‘i 

1538. RECEIVERS.—Corporations— Right of Kquity to 
Appoint.—Chancery has no jurisdiction to sequester 
the property of a corporation by means of a receiver 
outside of that specially conferred by statute.—DavipD- 
SON V. JOHN GOOD CORDAGE & MACHINE OO., 71 N. Y. 
Supp. 565. 

154. REMOVAL OF CaUsEs-—Petition for Removal— 
Record.—Where a case removed from a state court is 
taken to a circuit court of appeals for review the peti- 
tion for removal is an essential part of the record to 
enable the court to determine its jurisdiction.—LaRNED 
v. JENKINS, U. 8. C. C. of App., Eighth Circuit, 109 
Fed. Rep. 100. 

155. REPLEVIN — Ownership by Third Party — Dis 
missal.—Where, in a suit to recover chattels, the evi- 
dence showed that neither plaintiff nor defendant had 
title, and defendants were in possession for a third 
party, held error not to dismiss the complaint.—LEvY 
v. K&LTER, 71 N. Y. Supp. 509. 


156. SALVAGE—Towing—Disabled Bark.—The towing 
of a partially disabled bark into port by a steamer on 
request of the master of the bark held to be a towing, 
and not a salvage service.— THE J. C. PFLUGER, U. 8. 
D. O., N. D. (Cal.), 109 Fed. Rep. 93. 


157. SCHOOL AND SCHOOL DISTRICTS—School Funds— 
Apportionment.—The apportionment of school funds 
under Pol. Code, § 1858, subd. 4, must be based on the 
average daily attendance inthe primary and gram- 
mar schools of the district,to the exclusion of the 
night and high schools. —STOCKTON SCHOOL DIST. OF 
San JOUQUIN COUNTY V. WRIGHT, Cal., 66 Pac. Rep. 84. 


158. SepUCTION—Conditional Promise to Marry.— 
There is no seduction if prosecutrix submitted in re- 
liance of defense special promise of marriage in the 
event of pregnancy, though the parties were engaged 
to marry at the time of the special promise.—PEOPLE 
v. Ryan, 71 N. Y. Supp. 527. 

159. SHIPPING—Barge—Lost Through Unseaworthi- 
ness.—A carrier by water held not liable for loss of 
cargo by the sinking of a barge through its unsea- 
worthiness under the term of the bills of lading.—THE 
ARCTIC BIRD, U. 8. D. C.,N. D. (Cal.), 109 Fed. Rep. 
167. 

160. SHIPPING—Barge— Presumption of Unseaworthi- 
ness.—The sinkiog of a barge six hours after starting 
on a voyage and while being towed in smooth water 
held presumptively due to her unseaworthiness at the 
commencement of the voyage.—THE ARCTIC BIRD, U. 
8. D. C., N. D. (Cal.), 109 Fed. Rep. 167. 


161. SHIPPING — Ten Days’ Notice of Loss — Reason- 
able Regulation.—A provision of a bill of lading re- 
quiring notice of any claim for loss or injury to the 
goods to be given within 10 days after such loss or in- 
jury is known tothe shipper is1:easonable and valid. 
—THE ARCTIC Birp, U.S. D.C.,N. D. (Cal.), 109 Fed. 
Rep. 167. 

162. SHIPS AND SHIPPING—Master—Wages.—Thbe mas- 
ter of a dredge which was incapable of being nav- 
igated, held entitled toa lien on the vessel for his 
wages.—_THE JOHN McDsRMOTT, U. 8S. D. C., D. 
(Conn.),109 Fed. Rep. 90. ; 

163. SHIPS AND SHIPPING — Vuluntary Towage—Com- 
pensation.—The master and crew are not entitled to 
shareinan award made for a voluntary towage serv- 
ice performed fora partially disabled vessel, but not 
as a salvage service.—THE J.C. PFLUGBR, U.S. D.C., 
N. D. (Cal ), 109 Fed. Rep. 93. 

164. SHIPS AND SHIPPING — Voluntary Towage—Oom. 
pensation.—A steamer which interrupted her voyage 





ae 


a ne 


| 
' 
| 
| 


—— 








340 CENTRAL LAW JOURNAL. No. 17 








to tow a bark, which was partially disabled, into port, 
the service delaying her for eight hours, held entitled 
to an award.—THE J. C. PFLUGSR, U. 8. D. C., N. D. 
(Cal.), 109 Fed. Rep. 98. 

165. SPECIFIC PERFORMANCE — Sale of Plantation.—A 
contract forthe sale ofa plantation as a going con- 
cern, including stock, implements, and supplies, fora 
fixed sum, may be specifically enforced in equity as 
an entirety.—BROWN V. SMITH, U.S.C. C., D. (8. Car.), 
109 Fed. Rep. 26. 

166. STATUTES — General Statute Repealing Special 
Act.—Laws 1899, p. 133, entitled ‘‘An act to provide for 
the confirmation of titles to real estate,” being a gen- 
eral statute, does not repeal Sand. & H. Dig. ch. 25, re- 
lating solely to confirmation of tax titles.—EX PARTE 
MORRISON, Ark., 648. W. Rep. 270. 


167. STATUTES — Loterpretation—General Purpose.— 
Where a Statute is not framed with regard to the lan- 
guage employed, the legislative willis to be ascer- 
tained fromthe text asa whole, interpreted in view 
of the general object and purpose of the act, and not 
from the literal meaning of the words ofthe statute 
alone.—CHERRY POINT FISH CO. V. NELSON, Wash., 66 
Pac. Rep. 55. 

168. STaTUTES—Time of Taking Effect.—A legislative 
act, to take effect immediately, is of force from the 
beginning of the day on which it was enacted.—IN RE 
Borcg, Wasbh., 66 Pac. Rep. 54. 


169. STATUTES —Title — Two Objects Expressed.—Act 
No. l7l of 1893 held not unconstitutional, as having 
two objects expressed in its title.—JacKson & 8S. TRAC- 
TION Co. v. COMR. OF RAILROADS, Mich., 87N. W. Rep. 
133. 


170. STREET RAILROADS — Commissioners — Discre- 
tion.—Discretion of the railroad commissioners in 
compelling street railroad to elevate its tracks over 
those of a steam road, not reviewable.—JACKSON & 
8. TRACTION Co. Vv. COMR. OF RAILROADS, Mich., 87 N. 
W. Rep. 133. 


171. STREET RAILROADS — Injuries — ‘Paramount 
Rightof Way.’’—Where a street railroad has a “‘para- 
mount right of way’ in astreet ata point where its 
raila pass acul de sac, such right must be exercised 
with view tothe surroundings.—HEWLETT V. BROOK- 
LYN Heieuts R. Co., 7) N. Y. Supp. 531. 


172. SUBROGATION— Right of Vendee of Land Taken 
by Grantor’s Creditors.—Where one, purcnasing land 
from a grantor who acquired his title by judicial sale, 
did not have the transfer registered, he was not en- 
titled to subrogation, on seizure ofthe land by his 
grantor’s creditors.—AYMETT V. CITIZENS’ NAT. BANK, 
Tenn., 64S. W. Rep. 302. 


173. TAXATION — Assessment — Hearing.—The Massa- 
chusetts statute forthe assessment and collection of 
taxes held not unconstitutional, because not giving 
taxpayer a chance to be heard.—HARRINGTON Vv. GLID- 
DEN, Mass., 64 N. E. Rep. 54. 


174. TAXATION — Decree of Non-Liability — Res 
Adjudicata.—A decree enjoining the collection of 
taxes levied in one year cannot be given effect as an 
adjudication of complainant’s non-liability for s'milar 
taxes Jevied on the same property for similar taxes 
levied on the same property for a subsequent year.— 
MERCANTILE NAT. BaNK Vv. LANDER, U. 8.C. C.,N. D. 
(Ohio), 109 Fed. Rep. 21. 


175. TRADE LABELS—Use by Others—Loss of Right.— 
The originator of a distinctive package or other dress 
for his goods, who has used the same generally and 
continuously for many years, does not lose his right 
to protection in its exclusive use because it has been 
used by others.—ACTIENGESELLSCHAFT-VEREINIGTE 
ULTRAMARIN-FABRIKEN V. AMBERG, U.S. C.C. of App., 
Third Circuit, 109 Fed. Rep. 151. 

176. TaRaD&-MarR«&s—Exclusive Use—Injunction.—A 
preliminary injunction will not be granted against the 
infringement of an alleged trade-mark, unless com- 





plainant’s right to its exclusive use is clearly estab- 
lished.—DIAMOND MaTCH Co. Vv. SAFE HARBOR MATCH 
Co., U. 8. C. C., E. D. (Pa.), 109 Fed. Rep. 154. 

177. TRADE-NAMES —Becoming a Descriptive Term.— 
The manufacturers of the original Singer sewing ma- 
chines, by permitting the name to be applied to the 
machines themselves as a descriptive term, did not 
forfeit the right to prevent others from using it.— 
SINGER MFG. Co. v. HiPPLe, U.S.C. C.,E. D. (Pa.), 
109 Fed. Rep. 152. 

178. TRESPASS— Justification — Specially Pleaded.— 
ln an action of trespass a defense of justification must 
be specially pleaded.—BaRRET V. CITY OF MOBILE, 
Ala., 30 South. Rep. 36. 


179. TRIAL—Instruction—Embodied in Another.—It is 
proper to refuse an instruction, the same proposition 
having been embodied in another instruction.—WIL- 
LIS V. METROPOLITAN 8ST. Ry. Co., 71 N. Y. Supp. 554. 


180. TRIAL—Jury—Withdrawing Case.—In a cause 
involving the title to real estate it was error to take 
the case from the jury.—NELSON v. JORDETH, 8. Dak., 
87 N. W. Rep. 140. 


181. TRI1AL—Proper Inostruction—Refusal.—The re- 
fusal ofa proper instruction is not error, when the 
court felly explains the contention of the parties in an 
instruction given.—JaRvIs v. FLINT & P.M. R. Co., 
Mich., 87 N. W. Rep. 136. 

182. TROVER AND CONVERSION—Defense—Legal Au- 
thority.—In trover, a defense that the conversion of 
property was under legal! authority may be proven 
under the general issue.—BARRET V. CITY OF MOBILE, 
Ala., 30 South. Rep. 36. 

183. TROVER AND CONVERSION—Property Sales—Con- 
version.—Where a watch is stolen from one in posses- 
sion thereof as a conditional purchaser, a subsequent 
demand by the seller for the return of the property on 
the falling due of an installment and the purcbaser’s 
failure to deliver do not show a conversion.—STERBN- 
BERG V. SCHIEN, 71 N. Y. Suppl. 511. 

184. TrustTs—Land Purchased With Wife’s Money.— 
Husband taking title to land purchased with his wife’s 
money,a trust results to the wife, which may be 
proved by parol.—HANEY v. LEGG, Ala., 30 South. Rep. 
34. 

185. TRUSTEES—Trustees Appointed by Court—Pow- 
ers.—Trustees appointed by the court held to be in- 
vested with all the powers of those named in a will.— 
MYERS Vv. MCCULLAGH, 71 N. Y. Supp. 520. 

186. VENDOR AND PURCHASER — False Representa- 
tions.—One who contracts for the purchase of real es- 
tate in reliance on the representations of the vendor, 
but after he has had the means of verifying such state- 
ments, cannot avoid the contract on the ground that 
they were false.—BRown v. SMITH, U.S. C.C.,D. (S. 
Car.), 109 Fed. Rep. 26. 


187. WILLS — Bequest — Insurance Policy—Right of 
Executrix.—Where testator bequeaths to his wife an 
insurance policy payabie to his legal representatives 
or assigns, the proceeds of the policy gotothe wife, 
instead ofthe executrix.—LEONARD V. HARNEY, 71 N. 
Y. Supp. 546. 


188. WILL8S—Devise to Husband and Wife in Trust for 
Children.— Devise of real estate to testatrix’s son and 
his wife in trust for the support of themselves and 
children, children arriving at a certain age being en- 
titled totheir share,does notcreate a valid trust.— 
TREAT V. VOSE, 71 N. Y. Supp. 507. 


189. WITNESSES — Cross-Examination — Disparaging 
Questions.—Disparaging questions to defendant on 
cross-examination held within discretion of trial 
court.—MARKGRAF Vv. KLINGE, 71 N. Y. Supp. 590. 


190. WITNESSES—Husband as Witness Against Wife. 
—In a suit to set aside a conveyance by a husband to 
his wife asin fraud of creditors, the husband is not 
competent asa witness agsinstthe wife.—VIRDEN v. 
DWYER, Miss., 30 South. Rep. 45. 





